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A bstract
Production and consumption patterns in both industrialised and developing countries are 
continuing to cause increases in waste production and environmental impacts and 
current regulatory controls are failing in achieving wholesale material change in the 
nature of products and the way in which they are used. Therefore, other mechanisms 
must be sought to promote more sustainable product systems with regulation as the 
primary driver. Building legislation on a life cycle approach as part of a circular 
economy is radical and novel given that most environmental impacts are currently 
regulated on a vertical basis where legislation is linked to the process rather than the 
product. This thesis argues that it is necessary to establish an effective regulatory 
approach (a codex for the law relating to things -  a codex rerum) both to ensure 
integration of environmental questions into every aspect of product development and to 
achieve harmonisation and standardisation leading to an efficient and effective approach 
to regulation. Regulation needs to be primary with other instruments available to 
complement it and it needs to start with government policy and a government 
determination to achieve a firamework in which environmental measures are seen as an 
integral and indispensable part of the economy in order to advance technological 
development and generate a thriving market for such developments. The ultimate 
concern is to achieve a system which is entirely harmonised with the needs of the 
environment; where an effective synthesis of economic, social and environmental 
factors is reflected in the means and manner of production, product life management 
and the behavioural aspects of consumption. This thesis proposes a fimdamentally 
different legislative approach which addresses all phases of the life cycle from all 
dimensions -  integrating process and product controls -  and which would enable and 
encourage innovation, particularly in response to environmental needs.
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Introduction
Mass consumption in the industrialised world has led to increasing production, the 
proliferation of goods, and the generation of waste. This has a deleterious effect on the 
environment and also exacerbates social inequity between the peoples of industrialising 
and developed nations where production and consumption is unequally balanced. 
Where there is a tendency to move production to less regulated nations, then the poor 
suffer the ill effects of production and the dumping of waste while failing to enjoy the 
benefits of their labour. The effect of growth in western economies is to increase the 
production of goods which has outcomes both in environmental impacts and in social 
inequity. In western societies, the product is often treated as a throwaway commodity 
which means that, not only does it increase the waste burden, but it also uses raw 
materials depleting the virgin resources of the planet.
One solution for this problem would be to produce less but the political demand for 
growth in western economies suggests that this is simplistic and not a feasible option to 
propose. An alternative is to control more effectively the environmental impacts of 
production and consumption and to do so through regulatory measures which adopt a 
radical new approach by addressing the product in a holistic fashion rather than 
focussing from a legal perspective on specific points during its lifetime. Currently, 
sectoral laws provide for the management of waste and the control of pollution to air 
and water caused by manufacturing industry but fail to take a holistic approach to the 
environmental impact of products throughout their lifecycle and beyond. The laws 
which seek to focus on the end of the lifecycle fail to be effective in bringing the 
product and its embedded energy back into the commercial cycle.
The potential for the adoption of a new approach to regulating the environmental 
impacts of products is high. The fundamental basis for environmental law at EU level is
11
established in the Lisbon Treaty^ which, together with the integration principle,^ asserts 
that the protection of the environment is a legitimate objective for the European Union. 
Further, the specific need for the development of policy and law relating to production 
and consumption patterns has been recognised in the 7* Action Programme for the 
Environment. This Programme recommends ‘establishing a more coherent policy 
framework for sustainable production and consumption including, where appropriate, 
the consolidation of existing instruments into a coherent legal framework, the review of 
product legislation with a view to improving the environmental performance and 
resource efficiency of products throughout their lifecycle’.^  The development of a new 
approach to achieving this was reflected in the earlier European proposals for an 
Integrated Product Policy which had been flagged in the 6* Action Programme for the 
Environment, “Environment 2010: Our Future, Our Choice”."^ This proposed, as one of 
five approaches to achieving environmental improvement, that business and consumers 
should play a greater role in achieving more environmentally sound products and 
consumption and advocated the development of product-related environmental policies 
which would promote the development of a market for greener products. Product 
related laws are, therefore, part of EU policy and the potential for development of these 
laws to provide an effective regime for controlling the impact of products on the 
environment is ripe.
Traditionally, regulation has been a major determinant in achieving environmental 
improvements, and, indeed, clear and specific regulation is generally welcomed by 
industry. But the new approach flagged by the 6^  ^Action Programme, reflected in the 
European Union’s development of an Integrated Product Policy and developed in the 7^  ^
Programme, established key differences to the traditional approach. In general, 
existing environmental laws and policies work in two ways: either on sectoral lines 
according to the environmental medium in question; or, on vertical lines impacting at 
strategic points during the lifetime of products. Integrated Product Policy took a
* Article 3, Treaty on European Union (TEU), Consolidated versions o f the Treaty on European Union 
(TElh and the Treaty on the Functioning of the European Union (TFEU) 2010/C 83/01.
 ^Article 11, TFEU; Jan H. Jans ‘Stop the Integration Principle?’ (2011) Volume 33, Issue 5 Fordham 
International Law Journal Article 8.
 ^Decision of the European Parliament and o f the Council o f 20 November 2013 on a General Union 
Environment Action Programme to 2020 "Living well, within the limits of our planet", 2012/0337 (COD) 
paragraph 43 (v), 38.
 ^Com (2001) 31 final.
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horizontal approach based on life cycle thinking and, in this, represented a new 
paradigm for regulation. But IPP did not progress sufficiently the potential for keeping 
products and their embedded energy in the economy -  it was horizontal across the flat 
life span of the product rather than being circular so as to drive a continual flow of 
materials. There is a need to change the laws so that they drive such an end result 
retaining products as stock within a circular economy thus minimising the depletion of 
virgin resources and their impact on the environment.
This thesis considers the development of Integrated Product Policy and its current 
implementation through the Ecodesign regime and proposes an extension of this regime 
to a comprehensive regulatory framework (a ‘codex rerum’ or a ‘law of things’) which 
impacts on products and systems and drives a circular economy. It proposes that the 
codex rerum will be based on a procedural permitting regulatory framework with 
Product Impact Assessment -  a whole life assessment of the product -  at its heart.
The terminology adopted throughout this thesis is as follows:
• Integrated Product Policy (IPP) refers to the European Union proposals.
• Ecodesign or the ecodesign regime refers to Directive 2009/125/EC and the 
implementing measures.
• Environmental product policy refers to the policy behind the development of the 
codex rerum (the ‘law of things’).
• Codex rerum or codex (‘law of things’) refers to the regulatory framework 
proposed in this thesis for an environmental product policy.
• Product Impact Assessment (PIA) refers to the procedure to be adopted under 
the codex rerum for assessing the whole life impact of products according to 
predetermined methodologies.
• Zero waste economy is used as short-hand for a circular economy which seeks 
to minimise waste to the lowest possible level consistent with the laws of 
thermodynamics.
• Circular economy is an economy which retains materials as stock and round 
which products flow.
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Research Question
This thesis addresses the issues surrounding the proposed implementation of a new 
approach to environmental protection grounded in the Integrated Product Policy 
initiative and considers some of the key points relating to successful regulation and 
enforcement and the implications for the existing framework of environmental 
regulation. It addresses this primary question:
“If in a global consumer society the demand for products is paramount, what regulatory 
frameworks are necessary to control the impact of products on the environment on a 
whole life basis?”
It addresses this primary question from the perspective of the UK as a Member State of 
the European Union (EU), considering the operational controls within the UK and the 
way in which an environmental product policy could be superimposed on the current 
English regulatory system through the prism of the EU. It examines the planning 
process, the operational authorisation process, the use phase and the disposal stage of a 
product and considers how each would be affected by such a policy. It considers the 
extent to which the codex rerum might integrate extant process controls or displace 
them. It also identifies gaps in the control of environmental impacts of a product 
throughout its life cycle and proposes mechanisms to plug these gaps.
The main objective of this thesis is to determine how laws, policies, and administration 
can be altered, directed and strengthened to effectively regulate the development of 
greener products and make a major contribution to sustainable development within an 
economy which circulates goods and materials thus avoiding the use of virgin 
resources.
The thesis is relevant to policy analysts currently working on the development, 
implementation and revision of Integrated Product Policy through the ecodesign regime. 
It will further the jurisprudential debate as to the nature and requirements of 
environmental law in general and evaluate the extent to which laws concerning the 
environment are most effective when they are procedural and reflective or prescriptive 
or a combination of these features.
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Research Methods
The methods used in the research are literature based with an analysis of policy 
documents and relevant laws currently operating. This data was obtained from primary 
as well as secondary sources. Statutes, regulations, cases, consultation and policy 
documents, other official documents, and research reports were collected and analysed 
during the research for this thesis. An applied approach has also been used to model the 
codex in relation to novel products to identify barriers, strengths and weaknesses in the 
new circular approach to regulation. Conflicts between circular and vertical legislation 
were identified in this fashion. Thus, the methodology is both qualitative^ based on an 
analysis of materials and, in part, empirical.^ The extent to which the research is 
empirical is that it draws on ‘observations of the world’^  to be found in a range of 
sources such as reports at all levels from the UN to the reports of non-governmental 
organisations as well as EU and UK government documents and regulators’ guidelines. 
The material is not exclusively legal -  indeed, the topic of integrated product policy has 
attracted the attention of scientists and engineers more than the academic legal world 
who have paid less attention to this major development of regulation. Much of the 
academic literature is, therefore, drawn from the world of industrial ecology and other 
environmental disciplines. So, while it is largely doctrinal and theoretical in nature, the 
methodology also deploys a law in context approach.^
The methodology was chosen to achieve a variety of objectives. In particular, the thesis 
aims to identify the issues and problems in seeking to achieve sustainable consumption 
and production through an environmental product policy approach; to examine the 
framework of laws which impact currently on a product in the UK; to examine an 
approach to implementing an integrated product policy by comparing it with other 
current product based legislation in other fields; to consider other ‘tools’ for achieving a 
product based approach; and, finally, to pull together a proposed transitional
 ^Mike McConville and Wing Hong Chui, ‘Research Methods for Law’ (Edinburgh University Press 
2010) chapter 1.
 ^Lee Epstein and Gary King, ‘Empirical Research and the Goals o f Legal Scholarship; The Rules o f 
Inference’ (2002) 69 University o f Chicago Law Review 1.
 ^ ibid at 1.
 ^Dawn Watkins and Mandy Burton, ‘Research Methods for Law’ (Routledge 2013).
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programme to move towards an environmental product based regulatory framework -  
the codex rerum.
Publications by the author which are referenced in this thesis include the following: 
Mulugeta Ayalew, Jonathan Chenoweth, Rosalind Malcolm, Yacob Mulugetta, Loma 
Okotto and Stephen Pedley ‘Small Independent Water Providers: Their Position in the 
Regulatory Framework for the Supply of Water in Kenya and Ethiopia’ Journal of 
Environmental Law, (forthcoming 2014).
Rosalind Malcolm ‘Ecodesign laws and the environmental impact o f our consumption 
o f products ’ Journal of Environmental Law 2011, 23(3), 487-503.
Rosalind Malcolm “Integrated Product Policy: Products and their Impact on Energy ” 
Volume 3, Issue 1 (2011) International Journal of Law in the Built Environment pp. 48- 
64.
Rosalind Malcolm and John Pointing “Statutory Nuisance: Law and Practice”
2^  ^ed, 2011, Oxford University Press.
Rosalind Malcolm “Environmental Product Policy: a new regulatory paradigm fo r  a 
consumer society” European Environmental Law Review [2005] EELR 134 -  144.
Roland Clift, Rosalind Malcolm, Henrikke Baumann, Lucy Connell, and Gareth Rice 
“Ecolabels and Electric Monks” Journal of Industrial Ecology (2005) Vol 9, No 3, 4.
Rosalind Malcolm and Roland Clift “Barriers to Industrial Ecology: The strange case 
o f ‘the Tombesi Bypass ’ ” Journal of Industrial Ecology, Volume 6, Issue 1 -  Winter 
2002, Editorial.
Rosalind Malcolm, “Suing in Private Nuisance: the Rights o f the Property Owner”, 
(Chapter in “Contemporary Property Law'\ Ashgate Publishing, 1999, edited by Paul 
Jackson and David Wilde) pp. 254 -  282.
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Chapter Outline
The main approaches taken in each chapter are as follows:
Introduction: introduces the issue and establishes the methodology and the research 
question.
Chapter 1 considers the development of the European Union proposals for an 
Integrated Product Policy which led to the current Ecodesign regime. This chapter sets 
out IPP in detail as it is the starting point for the development of an environmental 
product policy and the codex rerum.
Chapter 2, following on from the development of IPP set out in Chapter 1, addresses 
the need for the development of an environmental product policy which significantly 
extends the EU Integrated Product Policy and seeks to drive the development of a green 
circular economy. It addresses the problem which an environmental product policy will 
attempt to redress and analyses the problems that uncontrolled production and 
consumption are bringing to industrialising as well as developed countries and how that 
impacts on social equity.
Chapter 3 considers the various styles of regulation which might be appropriate for 
implementing an environmental product policy into a codex rerum and the implications 
for an effective enforcement scheme. In particular, it considers whether such a 
regulatory framework should be based on a command regime based on licensing or 
permitting (with criminal law as the penal basis supported by a system of administrative 
enforcement notices); on a procedural and reflexive basis (such as environmental 
impact assessment); and, whether it should be risk-based. It approaches this critique by 
undertaking an analysis of the current procedural environmental controls. The 
arguments are also based on consideration of the question as to the extent to which such 
a law represents an opportunity for a fundamental shift from an anthropocentric to an 
ecocentric approach in the manner in which environmental protection would be 
addressed.
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Chapter 4 analyses at each stage the extent to which the codex rerum would interact or 
substitute with extant regulatory controls. It covers the current areas of EU process 
controls and their implementation and operation in a UK context and looks in particular 
at land use planning, production and operational controls, use phase and disposal. Key 
impact stages and weaknesses in the regulatory chain are identified and the extent to 
which a vertical and a horizontal approach are compatible is considered. The chapter 
addresses throughout the question as to whether an environmental product law would 
obviate these impacts more effectively than a process control or could subsume them. 
This chapter considers the problem from a ‘Better Regulation’ agenda and seeks to 
streamline the laws to avoid duplication.
Chapter 5 looks at the first formal implementation of environmental product laws 
under the European Union Integrated Product Policy (IPP) in the form of the Ecodesign 
Directive and considers its progress towards an environmental product law.
Chapter 6 takes a case study approach and applies the principle of environmental 
product policy to products which are linked to one specific novel technology -  
nanotechnology. Nanoproducts lack a dedicated regulatory framework and 
consideration in this chapter is given to the use of an environmental product law for this 
purpose. So, these products provide an opportunity to test the working of the proposed 
law in a context where, currently, regulation is arguably failing to keep pace with the 
development of a category of products which present new challenges in terms of the 
pace of scientific advancement and their intrinsic nature. The object of the chapter is to 
test whether an environmental product law can offer an effective mechanism for 
identifying, eliminating or ameliorating lifetime environmental impacts and can also 
present a solution for regulating on a precautionary basis the products of novel 
technologies. Designing a regulatory framework for nanoproducts presents all the 
challenges to be found in the intersection of science and law, raising issues of risk, 
precaution and uncertainty.
Chapter 7 considers green public procurement as an example of a voluntary demand- 
side tool which can be utilised to promote an integrated environmental and sustainable 
approach to product development within the market. This tool also appears in the IPP
18
toolbox and would continue to be useful during a transitional phase as part of a roadmap 
towards full implementation of the codex rerum for a circular economy.
Chapter 8 summarises the conclusions reached in the earlier chapters and discusses a 
transition pathway (a roadmap) towards implementation of a codex rerum (a Taw of 
things’).
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CHAPTER ONE: EUROPEAN UNION INTEGRATED 
PRODUCT POLICY
1.1 Summary o f Chapter
This chapter considers the development o f the European Union proposals for an Integrated 
Product Policy and the ensuing Ecodesign regime. IPP is the foundation for the proposed codex 
rerum so it represents an important part o f its genesis and is the starting point for examining the 
research question. The ehapter considers IPP- its development and its toolbox - and examines 
its role as part o f  produeer responsibility. It introduces the Eeodesign regime which is 
examined later in detail in Chapter 5 and considers the extent to which these developments in 
environmental law represent an eeoeentric approaeh which would be at the heart o f  the codex 
rerum. The chapter eoneludes by arguing that IPP does not go far enough in eontrolling the 
environmental impact o f  products and that it needs to be further developed so as to drive a 
circular regime for products and their embedded energy.
1.2 What is Integrated Product Policy (IPP)?
Integrated product policy works at two levels: one is concerned to reduce the 
environmental impact of a product; the other seeks to attribute the costs of such impacts 
appropriately. In other words it rests primarily on two principles: the preventive 
principle and the polluter pays. Both principles can be found in the earliest examples 
of European Union environmental policy^ and now are enshrined in the Lisbon Treaty. 
Article 191.2 of the TFEU states that: “Union policy on the environment shall aim at a 
high level of protection taking into account the diversity of situations in the various 
regions of the Union. It shall be based on the precautionary principle and on the 
principles that preventive action should be taken, that environmental damage should as 
a priority be rectified at source and that the polluter should pay.” These principles 
represent a sound and defensible basis for the enactment and enforcement of any 
environmental legislation. The preventive principle is at the heart of IPP: once 
environmental impacts are identified along the life cycle, then steps may be taken which
 ^ P ' Action Programme on the Environment, OJ 1973 C l39/1. 
Title XX ‘Environment’, TFEU.
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are designed to reduce or eliminate them. The polluter pays principle is also 
fundamental to an understanding of IPP. So far, the precautionary principle which 
seeks to avoid impacts even where there is scientific uncertainty has yet to feature 
explicitly in the application of IPP.* ^
At the heart of EU environmental policy since the 1970s, the preventive and polluter 
pays principles are part of classic economic theory.*^ They are deemed acceptable 
within a Treaty that is first and foremost about the integration of a single market since 
they do not challenge the idea of a market based on consumerism and growth. They 
combine a two-fold approach which is about anticipating harm and seeking to limit it, 
and about costing the external harm caused by the product and passing the costs onto 
the consumer (or polluter). So, it is the profit motive which is harnessed to achieve 
behavioural change. Warleigh-Lack describes this as part of ecological modernisation 
theory putting ‘environmental concerns into the mix with economic and social 
equivalents, but ultimately see(ing) the latter as more important’.*^
The polluter pays principle raises two questions: who is the polluter; and, how are all 
the costs of pollution to be accounted for? IPP is about determining where the key 
environmental impacts lie. A consequence of this determination is that identification of 
the environmental impacts made by a product throughout its life cycle means that the 
costs of such impacts may be properly attributed. This is not to say that the costs will 
necessarily fall on the polluter but at least it will be better understood where the costs 
lie. The White Paper on IPP articulates the problem: “Getting the price right, through
Rio Declaration on Environment and Development, (Rio Declaration) 1992, United Nations 
Conference on Environment and Development (UNCED): Principle 75:“Where there are threats of 
serions or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing 
cost-effective measures to prevent environmental degradation”; Elizabeth Fisher, Judith S. Jones, René 
von Schomberg (eds) Implementing the Precautionary Principle: Perspectives and Prospects (Edward 
Elgar Publishing Inc, 2006); Ronnie Harding and Elizabeth Fisher, E. (1999) Perspectives on the 
Precautionary Principle (Sydney, Federation Press); Tim O’Riordan and James Cameron (eds) 
Interpreting the Precautionary Principle (Earthscan Publications Ltd, 1994). See Chapter 6 of this thesis 
for the application of the codex to nanoproducts involving the precautionary principle.
Jan Van der Straaten, ‘A sound European environmental policy: challenges, possibilities and barriers’ 
in David Judge (ed), A green dimension for the European Community. (London, Cass 1993) 65, 83.
Alex Warleigh-Lack, ‘Greening the European Union for legitimacy? A cautionary reading of Europe 
2020’ (2010) Innovation - The European Journal o f Social Science Research Vol 23, No 4,297-311; 
Mickael Skou Andersen and Ilmo Massa, ‘Ecological Modernization: Origins, Dilemmas, and Future 
Directions’ (2000) Journal of Environmental Policy and Planning 2(4), 337-345; Arthur PJ Mol and 
David Sonnenfeld, ‘Ecological Modernization Around the World: An Introduction’ (2000) Environmental 
Politics 9(1), 3-14.
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internalising environmental externalities into the price of a product so that its 
environmental impacts are accurately reflected in the price, is the Commission’s long­
term goal.”*"*
The economics of production mean that direct costs are built into the final cost to the 
consumer of the product. Direct costs such as manufacturing, packaging and 
transportation can be easily quantified and therefore become internal costs. The 
difficulty arises in relation to the indirect costs which include the environmental impact 
of the product on society. These indirect costs -  described as external costs - are rarely 
costed in as real costs during the production stage. These may arise as an indirect 
effect of the production stage, and also during usage and final disposal of the resulting 
product although end-of-life product legislation has sought to achieve change in respect 
of the latter. But, for the most part, these external costs are not calculated and included 
in the cost of the product. They may occur at a local level - such as noise or smell; or 
global - such as the impact on the ozone layer and climate change.*^ Costing these and 
incorporating them into the price of products raises a number of challenges. Licensing 
and regulatory compliance are examples of mechanisms which create an impetus to 
reduce external environmental impacts. Where licensing is in place, then the cost of 
compliance including, for example, such matters as emission control together with 
health and safety compliance are readily quantifiable. The cost of an accident in a 
factory is not part of the intended production process but the implementation of health 
and safety legislation means that the cost of compliance which is designed to reduce 
accidents is priced into production costs and therefore becomes a real internal cost 
which is more likely to achieve the desired outcome. By identifying negative 
environmental impacts and regulating them, the action of complying with the legislation 
achieves their reduction or elimination. Compliance with the direct regulation means 
that the environmental (or health and safety) impact is minimised and the compliance 
cost is incorporated into the real cost of production. Over time, the cost to the
‘Communication on integrated product policy: Building on environmental life-cycle thinking.’ (COM 
(2003) 302 final) (‘White Paper’), Paragraph 5.1, Box 1.
A useful illustration of the complexity of such a problem can be seen in the refrigeration and air- 
conditioning industry where the impact of legislation deriving from international protocols transformed 
the market in the 1990s. The legislation progressively banned the use of certain chemicals which were 
blamed for their impact on the ozone layer. This was an attempt to control at a global level the impact of 
the emission o f gases from these chemicals during the end phase o f products such as refrigerators and air 
conditioning systems.
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employer / manufacturer of compliance will reduce as systems are developed and put in 
place, protective equipment purchased and so on. The outcome should be improved 
health and safety procedures, less accidents and injuries and less external cost to be 
internalised.
The preventive principle rests on the approach that prevention is better than cure and 
IPP, in focusing on the design stage, seeks to identify environmental impacts throughout 
the life cycle and take steps to remove them. The effectiveness of a preventive principle 
in this context relies on good life cycle techniques which can assess impacts in a fully 
anticipatory fashion.
The objective of IPP is to achieve a ‘greening’ of products. It is a policy which is 
designed to function within a market economy where it is essential that consumption 
and production patterns are sustained in an economic sense. It is not aimed at 
achieving a reduction in the consumption of products -  such a result would be 
politically and economically unacceptable. Its object is to achieve ‘better’ products,
i.e. those which are environmentally sustainable. Indeed, it is offered to industry as a 
policy which will enhance competitiveness: “In a competitive business world, 
environmental performance can be a factor giving companies or their products a 
competitive edge. Integrated product policy can help such companies by giving them 
more visibility”.*^
The impetus to a ‘greener’ product must occur primarily at the design stage and the use 
stage will also need to be addressed to ensure that consumers use the products in the 
least environmentally damaging fashion. This can be built into the design stage but can 
also rely on good labelling with clear information for the consumer. But leaving such 
choices to the consumer is not the safest way to assure environmental gains and the 
design stage should be utilised to ensure that the consumer is left with no or little choice 
to use the product other than in an environmentally sound manner. The design stage 
must take account of each life cycle phase in an integrated fashion to ensure that any 
impacts identified are not simply moved along the life cycle. It must include 
consideration of the disposal stage to achieve the best possible outcome in terms of
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remanufacturing, recycling or other forms of re-use. A clear advantage of a formal IPP 
is that, whereas at the moment a ‘greener product’ has to compete against other ‘less 
green’ products, leaving the choice to the consumer who may exercise that on the basis 
of preference, price, fashion or some other variable,*^ IPP will eliminate the ‘less 
green’ product dictating choice at the point of the buying decision.*^
1.3 IPP and Producer Responsibility
As part of the genesis of integrated product policy, producer responsibility is a key 
development. Primarily initiated in Sweden and under development since the 1990s 
across Europe and the USA, producer responsibility (sometimes described as ‘extended 
producer responsibility’) is part of an approach towards the achievement of sustainable 
development within a sustainable consumption framework. Preceding the development 
of the integrated product policy, it was the first step in the EU in this direction. It has 
been described as: “An environmental protection strategy to reach an environmental 
objective of a decreased total environmental impact of a product by making the 
manufacturer of the product responsible for the entire life-cycle of the product and 
especially the take-back, recycling and final disposal of the product.” The polluter 
pays principle is sharply in focus in this approach and, as described above, operates as a 
theoretical underpinning principle both for this policy area and for the regulatory 
framework for the codex operating by transferring the external costs which are normally 
borne by society to the manufacturer. In this way, the paradigm shift occurs from 
regulatory emphasis on the process to the product. It is informed by the public interest 
theory of regulation which seeks to correct market failures such as the cost of the waste 
burden on both industry and society/** There are conflicts of view arising here as the 
manufacturer sees the consumer as part of the problem since it is during the use phase 
that environmental impacts can also arise as well as during production and disposal.
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Margot Wallstrom, Environment Commissioner, EU Institutions press release; DN IP/03/858- Date 
18/06/2003.
Tim Jackson, Motivating Sustainable Consumption, Report to the Sustainable Development Research 
Network, ESRC Sustainable Technologies Programme, January 2005.
Principles surrounding the science o f econometrics are relevant to an economic modelling o f the supply 
and demand characteristics o f products based on these criteria but are not within the scope o f this thesis.
Chris van Rossem, Naoko Tojo, Thomas Lindhqvist, Extended Producer Responsibility: An 
examination o f  its impact on innovation and greening products, The International Institute for Industrial 
Environmental Economics -  Intemationella Miljoinstitutet, Report commissioned by Greenpeace 
International, Friends o f the Earth Europe and the European Environmental Bureau, (Vedant Goyal, 
September 2006).
Chapter 3 o f this thesis.
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This raises the question of ‘who is the polluter?’ Producer responsibility in its 
developed form fails to deal with this question and does leave confusion around the 
principle if it is to be used as the core underlying basis for legislation. But a holistic 
view which informs the development of the codex rerum is that it is the product which 
is the source of the problem -  not the consumer. If the product did not exist then the 
consumer could not pollute the environment by using it. So, if manufacturers make 
products then the burden should be shifted to them to design those products which do 
not pollute during their consumption and all other phases. The dynamic approach of 
producer responsibility is that producers have the financial responsibility for the end of 
life environmental costs of their products and will therefore be forced to design them in 
ways which minimise these financial costs. If industry must pay collectively for the 
environmental impact of waste products then they will put their minds to designing 
products with fewer impacts.
In the 1990s, the European Union began to express its concern about the large amounts 
of waste being generated noting that the volume of waste was continuing to increase 
despite attempts to minimise it. Dutch environmental policy implemented an approach 
which included the costs of disposal at the end of life into the price of new products — 
an experimental approach which recognised that the polluter pays principle reflected 
both pollution by the manufacturer and the consumer. Other countries such as Japan 
Taiwan, Korea, Brazil and Peru also saw attempts to introduce systems of producer 
responsibility. In the US, California has led the way on the development of recycling 
laws.
End of life legislation (or take-back legislation) is an example of producer responsibility 
and there is a batch of laws around this point in the life cycle of a product. Producer 
responsibility in its early form, as demonstrated in the ‘take-back’ legislation in such 
directives such as that for packaging, waste from electrical and electronic equipment, 
and vehicles, included labelling obligations as well as obligations to take responsibility 
for physical take-back and financial responsibility. Various expressed objectives of 
producer responsibility list such items as waste reduction; increased recycling as a 
method of waste disposal; improved resource use through eco-design; technological
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innovation; and, the generation of financial resources which could be committed to 
recovery/^ While these obligations did address the critical end of life problems of 
products, what they did omit, however, was the whole life approach to assessing the 
environmental impact of products and forcing design improvements to retain the 
product and its embedded energy within a circular economy.
Sometimes the terminology of ‘producer responsibility’ can be problematic. As it has 
been used in the EU, it has largely come to refer to take-back legislation -  a term used 
for the obligations to recover products at the end of their life whether physically or by 
providing an economic fi-amework. The reason for this is that end of life, and waste in 
general, is perceived as being the most potentially damaging stage in a product’s life. 
For this reason, too, waste legislation requires management responsibilities for all those 
handling waste and creates a fi-amework of offences both in relation to the requirement 
for licensing and for general environmental offences. By contrast, ‘extended producer 
responsibility’ can be iised to refer to the whole life cycle of the product and all those 
involved in that cycle -  not just the producer. This is problematic in that it downgrades 
the influence the producer has over the product and its impacts. It is to be distinguished 
from integrated product policy which clearly places responsibility on the producer.^^ 
Producer responsibility as enacted in the EU clearly focuses on the final stage of the 
product while some of the objectives described by commentators indicate a creeping 
integration of product policy across the life cycle with responsibility bearing on the 
individual producer. The codex rerum addresses not just the environmental impacts 
across the whole lifecycle but also takes the product round a loop within a circular 
economy and unequivocally puts the responsibility on the manufacturer of the product 
to retain the product and its embedded energy within that industrial system.
1.4 Integrated Product Policy -  the background
The first major worldwide initiative in product policy in the environmental context was 
European in origin. Integrated product policy as set out in two Communications from
Yasuhiko Ogushi and Milind Kandlikar "Assessing Extended Producer Responsibility Laws in Japan". 
(2007) Environmental Science & Technology 41 (13): 4502-4508.
^ Reid Lifset,’Take it back: Extended producer responsibility as a form of incentive-based policy’(1993) 
Journal of Resource Management and Technology 21(4): 163-175; Knut F Kroepelien, ‘Extended 
Producer Responsibility — New Legal Structures for Improved Ecological Self Organization in Europe 
(2000) Review of European Community & International Environmental Law’, 9: 165-177.
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the European Commission,presented an entirely new approach to the regulation of 
environmental impacts. It represents a radical and innovative way of controlling 
environmental pollution by looking at the impacts which individual products will have 
on the environment along their full supply chain throughout their lifetime. At its heart 
is a life cycle approach which requires an evaluation of the impacts a product will have 
at each stage.^  ^ It is a preventive approach which applies an assessment of 
environmental impacts to the product at each stage; i.e. from cradle to grave. As the 
diagram below demonstrates, the long supply chain involves the winning of the raw 
materials for the product; their processing; the manufacture of the product itself; its 
usage; and, finally its disposal, with at each point, consequent impacts on the 
environment. Further, in between each stage are sub-stages; for example, transportation 
or storage or repair. Each of these stages, under IPP, should be included in a life cycle 
assessment.
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The initial steps towards an integrated product policy emerged in the European Union in 
1996 when the ministers of the Environment from the Member States asked the 
Commission to prepare a framework for an integrated product policy. This decision 
arose during the course of the implementation of the 5* Action Programme.^^ As a 
result of this, a study was undertaken, commissioned by the Commission, by the Social 
Policy Research Unit at Sussex University and Ernst & Y oun g .C o m p le ted  in 1998, 
this study underpinned the formal proposal. Stakeholders featured in most of these 
documents -  a significant trend since the 5* Action Programme - and a stakeholders’ 
conference followed in 1998 and a debate by Environment Ministers at the informal 
meeting at Weimar in 1999. In turn, the 6^  ^Action Programme, “Environment 2010:
Our future. Our choice”, i n  turning its attention to the need to integrate waste 
prevention objectives and priorities into an integrated product policy,^^ stated: ‘Waste 
volumes are predicted to continue rising unless remedial action is taken. Waste 
prevention will be a key element of an integrated product policy approach’.
From those initial policy discussions arose the Green Paper in early 2001 Further 
debate and press releases were issued and a stakeholders’ conference took place under 
the aegis of the Swedish presidency of the Council of Ministers^^. A series of expert 
workshops followed which focussed on technical aspects of IPP. The Council of
Ministers reached their conclusions on the Green Paper at the Environment Council on 
7 June 2001, "^^  and the European Parliament adopted a resolution on 17 January 2002. 
Opinions were also published by the Committee of the Regions and the Economic and 
Social Committee.
26 European Commission "Towards Sustainability" European Community Programme of policy and 
action in relation to the environment and sustainable development (known as the ‘Fifth EC 
Environmental Action Programme’) COM (1992) 23.
SPRU / Ernst & Young, Integrated Product Policy: A study analysing national and international 
developments with regard to Integrated Product Policy in the environment field  and providing elements 
fo r an EC policy in this area, (European Commission DGXI, March 1998).
COM (2001) 31 final.
Article 7, Decision of the European Parhament and of the Council, (2001/0029 (COD)).
Page 5, Executive Summary, Sixth Action Programme. (COM(2001) 68 final).
Green Paper on Integrated Product Policy. COM (2001) 68 final.
“The IPP Conference: Launching the Stakeholder Debate”, 8 and 9 March 2001.
These workshops were on the following themes: Greening Public Procurement; Environmental Product 
Declarations; Environmental Management Systems; LCA and Eco-Design Guidelines; Product Panels 
Standardisation and the New Approach; The Role of Economic Instruments.
Press Release 9116/01.
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The Committee on the Environment, Public Health and Consumer Policy of the 
European Parliament issued a report in November 2001,^^ in which it criticised the 
Green Paper in laconic fashion as ‘unsatisfactory albeit interesting’. It expressed the 
view that the proposal was shallow and lacked cohesion. The criticism of the 
Parliament was based on the inadequacy of the Green Paper and its proposals rather 
than on any inherent defect in IPP. Indeed, it strongly urged that IPP should be a 
powerful future tool to be deployed for the benefit of the environment. The critique 
covered a wide number of issues including the need to use existing legal mechanisms 
and only to create new ones where there was a gap.
In the UK, the Advisory Committee on Consumer Products and the Environment 
(which was set up by the government in 1999) also criticised the Green Paper for failing 
to present a clear vision of what an IPP approach might be able to achieve. It 
concluded that it was essential to establish an overall strategic purpose so that policy­
making at national and European level could address the sustainability of products in a 
more systematic way and that a set of objectives and priorities was essential. In 
particular, the Committee advocated the selection of specific sustainability objectives 
(such as commitments to reduce CO2 emissions); the identification of products with the 
greatest potential for environmental impact; and, the development of specific measures 
to find workable solutions with key stakeholders in those fields.^^
Following these criticisms^^ in the immediate aftermath of the Green Paper a lull in 
developments at European level followed until eventually a White Paper in the form of 
a Communication was issued in June 2003.^^
European Parliament, Committee on Environment, Public Health and Consumer Policy, Report on the 
Commission Green Paper on integrated product policy. FINAL A5-0419/2001.
European Commission Green Paper on Integrated Product Policy. Response from the UK Advisory 
Committee on Consumer Products and the Environment, (January 2001).
The work o f implementing product policies has now been taken over by the UK Department of 
Environment, Food and Rural Affairs’ Market Transformation Programme <http://efficient- 
products.ghkint.eu/> accessed 9 January 2014.
For a critique of the Green Paper, see Ursula Schliessner “Integrated Product Policy: where is the EU 
heading?” [2001] European Environmental Law Review 86.
‘Communication on integrated product policy: Building on environmental life-cycle thinking’ (COM 
(2003) 302 final) (‘White Paper’).
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1.5 The EU White Paper on IPP
In many respects, the White Paper barely advanced the debate from the position of the 
Green Paper and simply reiterated many of the points addressed earlier. Commentators 
again criticised the lack of substantive comment in this Communication."^® The 
consultation process following the Green Paper seemed to have had little impact on the 
development of IPP. There appeared to have been little softening of the impact of IPP 
on the business community except insofar as it is clear that the implementation of IPP 
had been removed several stages down the legislative line. One change worth noting 
was that the proposal to have differential rates on VAT between green and other 
products was omitted. It was not made explicitly plain why this change was made.^^ 
Criticisms made by, for example, the European Parliament, as to the lack of detail and a 
comprehensive policy, seem to have been little heeded. If anything, the White Paper 
compounded the problem in that it failed to formulate any specific proposals in a 
defined and concrete fashion.
The main function of the White Paper was to signal the next stage which, at first sight, 
appeared to be remarkably similar to the process already undertaken in the light of the 
Green Paper; that is, more stakeholder consultation and some pilot studies on specific 
products. At the time the Communication was issued, it appeared that there was to be a 
hiatus in the development of an integrated product policy, possibly in the face of the 
enormity and complexity of the task confronting the Commission in developing a 
workable approach to achieving less environmentally damaging products.
The White Paper set out five key principles underpinning IPP:
1. Life-Cycle Thinking - the ‘cradle-to-grave’ approach.
2. Working with the Market - using incentives to encourage the supply and demand of 
greener products.
See, for example, the views of the European Environmental Bureau which considered that it failed 
entirely ‘to set in train significant reduction in the life-cycle environmental burdens o f products’fENDS 
Report 342, p 31).
Reinhard Quick and Christian Lau, “Environmentally motivated tax distinctions and WTO law: The 
European Commission’s Green Paper on integrated product policy in light of the “like product” and 
“PPM” debates”. Journal of International Economic Law, 2003, 6(2), 419 -  458; Martin Charter and 
Ursula Tischner (eds) Sustainable Solutions, Developing Products and Services for the Future 
(Greenleaf Publishing Limited 2001).
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3. Stakeholder Involvement - involving all actors to be involved in the development of 
greener products.
4. Continuous Improvement - indicating that legislative thresholds would not be used in 
most cases to encourage an approach which is continually seeking improvements in the 
development of greener products.
5. A Variety of Policy Instruments - referred to as the toolbox of instruments to achieve 
IPP, to include voluntary initiatives through to regulatory eontrols.
As a policy, the White Paper envisaged IPP as a means of adding a product dimension 
to the environmental challenges set out in the Sustainable Development Strategy and the 
6* Action Program m e,and of supplementing existing product-related policies through 
the introduction of a conceptual life-cycle framework.^^ It would also co-ordinate and 
add coherence to existing and future environmental product policies by establishing a 
framework for the continuous improvement of products" '^^  and by enabling a focus on 
the ‘greenest’ products."^^
As objectives, these were vague and indeterminate although clearly they did recognise 
the need to change environmental thinking. The proposed development of a product 
oriented approach was of considerable import and required much analysis. In that 
respect, it was premature to criticise the White Paper as lacking focus. It might easily 
have been abandoned as a workable policy at a much earlier stage but the work then 
conducted on studies into the application of IPP was promising in this regard. The 
determination of the EU was to identify and stimulate action on products with the 
greatest potential for environmental improvement. The work was envisaged to take 
place over three phases:
• to identify the products with the greatest environmental impact from a life cycle 
perspective;
• to identify possible ways to reduce the life cycle environmental impacts of some 
of the products with the greatest environmental impact;
'  Three other strategies forthcoming at the time of the White Paper identified as needing a product 
dimension were: the Thematic Strategy on the Sustainable Use of Resources; the Strategy on the 
Prevention and Recycling of Waste; and the Enviromnental Technologies Action Programme. 
White Paper (n 39) Section 4.
White Paper (n 39) Section 5.
White Paper (n 39) Section 6.
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• to address policy measures for the products that are identified as having the 
greatest potential for environmental improvement at least socioeconomic cost.
Phase 1 resulted in the identification of three product areas which had the greatest 
impact: food and dnnk, housing and private transportation. Within those groups, meat, 
buildings and private cars were singled out as key products. Cars, for example, were 
identified as being responsible for 20 -  30% of impact from private consumption in the 
EU. This resulted in a detailed research report"^ ® which considered the design of cars, 
the fuel chain and driver behaviour in relationship to their impacts on global warming, 
generation of solid waste, acidification and energy consumption. Phases 2 and 3 went 
on to consider existing legislation and policy and future proposals alongside a 
quantification of cost and resulted in the eventual development of the ecodesign regime.
1.6 International dimension o f IPP
Internationally, the World Summit on Sustainable Development in Johannesburg in 
2002 made a commitment to the achievement of sustainable consumption and 
production patterns and made a decision to produce long-term policies in the field of 
integrated product liability. This initiative followed on from the Oslo symposium in 
1994, where sustainable consumption and production was described as about "the use of 
services and related products, which respond to basic needs and bring a better quality of 
life while minimizing the use of natural resources and toxic materials as well as the 
emissions of waste and pollutants over the life cycle of the service or product so as not 
to jeopardize the needs of further generations". The Marrakech Process"^  ^which took 
forward the 2002 Johannesburg Plan of Implementation, in turn led to the UN Ten Year 
Framework of Programmes on Sustainable Consumption and Production Pattems"^^ 
which promoted radical change to the way in which societies produce and consume 
with a view to achieving global sustainable development. It can be seen that the 
framework for integrated product policy as part of a programme for sustainable
46
Françoise Nemry, Guillaume Leduc, Ignazio Mongelli, Andreas Uihlein, ‘Environmental Improvement 
of Passenger Cars (IMPRO-car)’, EUR Number: 23038 EN; Publication date: 3/2008, 
<http://ipts.jrc.ec.europa.eu/publications/pub.cfm?id=1564> accessed 8 November 2013.
48 ^^5 <http://www.unep.fr/scp/marrakech/about.htm> accessed 7 November 2013.
Rio + 20, United Nations Conference on Sustainable Development, Rio de Janeiro, 2012 
A/CONF.216/5*, paragraph 14 of the World Summit on Sustainable Development -  the Johannesburg 
Plan of Implementation and paragraph 8 o f the General Affairs and External Relations Council’s 
conclusions o f30.10.2002.
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production and consumption has roots at both international and European Union level. 
For IPP to have a worldwide impact it requires an international dimension. Significant 
as the EU market is, it still has limitations in driving environmental law outside its 
borders if  it acts alone.
The globalisation of society means that, while local and regional markets continue to 
exist, goods are increasingly traded on a world basis. This does not simply mean that a 
good is manufactured in one country and shipped for sale to another. The components 
of a good may be manufactured in more than one country and then shipped for 
assembly and ultimate sale to another. Many electrical and electronic goods are 
manufactured in this way and cars are also an example. Some goods are even finally 
assembled in the home.  ^ Achieving the ecodesign of such a product may involve the 
tracking of components and their individual life cycle. The Green Paper on IPP 
discussed an intra-European Union approach which would include all businesses 
operating and trading within the EU which indicated the intended ambit of the 
approach. The breadth of the task envisaged by the Commission was extensive and, 
furthermore, European policy on IPP extended the treatment to goods which are 
imported into the EU.^ ®
1.7 IPP in the UK
The UK draft strategy on sustainable production and consumption and the European 
Commission White Paper was the subject of a House of Lords inquiry in July 2003.
The Advisory Committee on Consumer Products and the Environment was established 
by the UK government in 1999 and was charged with advising ministers on product 
sustainability. It issued several reports, including one which was intended to be part 
of the consultative process in the development of the government strategy on 
sustainable consumption and production. It recommended three approaches to the
See the IKEA model. 
Quick and Lau (n 41).
This Committee which was established in the early days but since disbanded, worked in parallel with 
the Sustainable Consumption Roundtable - a joint initiative between the Sustainable Development 
Commission (abolished in 2010) and the National Consumer Council.
‘Towards sustainable products: A contribution to the UK government strategy on sustainable 
production and consumption’ (ACCPE, September 2003). A further report 'From Principles to Action: 
Applying the Product Sustainability Toolbox' was issued in February 2004. This looked at the progress 
made against each o f its recommendations of the last four years and made further recommendations for 
tackling environmental issues in transport, food, homes and electricaFelectronic appliances.
33
development of sustainable products: a toolbox approach (comprising a range of 
instruments such as financial instruments, labelling, standard-setting); an environmental 
impact assessment of products; and, an independent executive to champion and deliver 
product policy measures.
Through the government Department for the Environment, Food and Rural Affairs 
(DEFRA), the UK started working on the development of action plans in respect of 
specific product lines, an example of which was the Sustainable Clothing Action Plan 
which followed a report by ERM mapping the clothing supply chain^l This plan had 
the following objectives:
• ‘Improving environmental performance across the supply chain, including: 
sustainable design; fibres and fabrics; maximising reuse, recycling and end of 
life management; and clothes cleaning.
• Awareness, media, education and networks for the sustainability of clothes.
• Promoting markets for sustainable clothing.
Improving traceability along the supply chain (environmental, ethical, and 
trade).’
By comparison with EU initiatives which represent the beginning of a series of careful 
life cycle assessments of individual products drawn up by external experts, the UK 
initiative was largely industry led from the outset with individual voluntary industrial 
initiatives welcomed by the UK government as the main plank of policy. As Lord 
Philip Hunt, Minister for Sustainability stated at the launch of the plan:
‘This action plan represents a concerted effort from the fashion industry, including top 
names in the high street and manufacturers to change the face of fashion. Retailers have 
a big role to play in ensuring fashion is sustainable. We should all be able to walk into 
a shop and feel that the clothes we buy have been produced without damaging the 
environment or using poor labour practices, and that we will be able to reuse and 
recycle them when we no longer want them. I’m delighted that so many fashion 
companies have signed up to the sustainable clothing action plan and I look forward to 
seeing these actions come to fruition.’
”  The Sustainable Clothing Aetion Plan is now led by WRAP (Waste & Resources Action Programme an 
independent not-for-profit company) <http://www.wrap.org.uk/content/sustainable-clothing-action-plan- 
1> accessed 8 November 2013.
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To this end the UK launched work on ten product roadmaps to reduce the 
environmental and social impacts across the life cycle of a range of priority products. 
But without detailed and scientific life cycle analyses followed by clear analysis of 
policy and legislative measures necessary to achieve the reduction across the life cycle 
of environmental impacts, it was always unlikely that these initiatives would achieve 
much more than token offerings by industry. They have now been overtaken by the 
EU Ecodesign regime.
1.8 What is life cycle thinking?
It is necessary at the outset to give some explanation of life cycle thinking given its 
importance to IPP and broader environmental product policies including the codex 
rerum.
Life cycle thinking underpins a holistic environmental product policy and the codex 
rerum (the law of things’); it lies at the heart of integrated product policy and provides 
an analytical approach for identifying the full environmental impact of a product (or 
service). Life cycle thinking addresses the cradle to grave implications of activities, 
without necessarily pursuing the formal quantitative approach of a life cycle assessment 
study (see below), and has become a mainstay of policy in this field. Under this 
approach, the whole industrial system which is involved in production, use phase, 
transport and waste management is integrated into the assessment of the impact rather 
than focussing on a single point within the process such as the manufacture or the 
disposal phase.
Life cycle assessment is a quantitative manifestation of life cycle thinking and is a tool 
which can be used in various ways such as for comparison between products or for 
single assessments. There are a number of approaches to the implementation of life 
cycle thinking through the analytical and quantitative tool of life cycle assessment and 
there is an international standard which provides gu ide lines.L ife  cycle assessment
ISO 14040:2006 Environmental management - Life cycle assessment - Principles and framework. See 
also ISO 14044:2006 Environmental management - Life cycle assessment - Requirements and guidelines; 
ISO/TR 14047:2003 Environmental management - Life cycle impact assessment - Examples of 
application of ISO 14042; ISO/TS 14048:2002 - Environmental management - Life cycle assessment - 
Data documentation format.
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enables identification and, ideally, quantification of the environmental benefits of 
keeping the product and its embedded energy in circulation without using new resources 
thus minimising the generation of waste. It is complicated but inevitably so since it 
reflects the intricacy and richness of the variety of stages through which a product 
passes and the many types of impact which it may have. “Aggregation”, i.e. the extent 
to which distinct environmental impacts can be combined or traded off, is a specific 
problem in life cycle assessment; it will arise at several points in this thesis.
The comparative approach of life cycle assessment is most likely to be used in 
retrospective situations where products are being compared for some reason such as, for 
example, a buying decision in a public procurement context. A single life cycle 
assessment can be used as a proactive and prospective tool to identify which are the 
greatest environmental impacts in a product’s life cycle. It is in the prospective context 
where its use is advocated as part of the proposed codex rerum where it is targeted at 
the design phase of a product as a pre-condition to its entry into the market. The use of 
life cycle assessment tools in this context is aimed at ensuring that no product enters the 
market unless it has satisfactorily demonstrated that it uses no new resources; it (and its 
embedded energy) is capable of being returned to use as part of a circular economy; 
and, it has minimised its environmental impacts throughout its lifetime(s). This process, 
under the codex rerum, is described as ‘product impact assessment’.
The product impact assessment involves designing an approach where the product is 
identified and an inventory analysis is undertaken including the calculation of the 
emissions produced and resources used during its life cycle. So, all the stages of the 
supply chain, from the extraction or quarrying of the raw material to its management as 
a waste product and return into the economy, are included. The purpose of 
undertaking such an assessment of a product as part of an environmental product policy 
is to identify those impacts which the product is likely to have over its whole lifetime 
and to do this at the design stage of the product. As a specific example, the Danish 
Environmental Protection Agency advocates a seven step approach, beginning with
Henrikke Baumann and Anne-Marie Tillman, The Hitch Hiker’s Guide to LCA: an orientation in life 
cycle assessment methodology and application, Studentlitteratur AB, Lund, Sweden, 2004; Roland Clift, 
R Frisehknecht, G Huppes, Anne-Marie Tillman, & B Weidema, (1999) Inventory Enhancement: A 
summary o f the results o f the Working Group on Inventory Enhancement. SETAC-Europe News Vol 
10(3), 14-20.
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identifying either a product which is already marketed, or a project which is in the 
inception stage. The steps start with (1) a description of the product’s use and 
functionality and (2) the creation of an overview of its environmental impacts across its 
(linear) product life cycle. An environmental profile is then created as part of step 3 
with the impacts identified in step 2 sorted into categories and types. Step 4 involves 
sketching the stakeholder network so as to identify which of them influence 
environmental impacts and how possible improvements can be achieved at different 
points throughout the product’s lifetime. Step 5 is an estimated quantification of 
environmental impacts (in this model designed for internal consumption and guidance 
rather than in accordance with formal methodological techniques such as the ISO 
standards). The final two tasks involve (6) creating solutions for the product and its life 
cycle which can lead to environmental improvements and finally (7) developing an 
environmental strategy which is an action plan for the environmental efforts of the 
company. As an example of a model for the method for applying product impact 
assessment, this is informative and demonstrates a practical way in which it can be 
implemented. The point at which the codex rerum departs from this approach is that 
product impact assessment will be part of a regulatory framework and, as argued later in 
this thesis, will be a mandatory requirement before a product can enter the market.
1.9 IPP toolbox
The proposals for establishing the framework conditions for continuous environmental 
improvement set out in the White Paper encompassed a wide range of different 
mechanisms (a ‘tool-box’ approach) for achieving the greening of products. It did not 
completely eschew regulation as a mechanism but clearly favoured other ways of 
achieving change. The strategy looked at economic and legal frameworks and 
advocated a mix of: taxes and subsidies; voluntary agreements and standardisation; 
public procurement and other legislation.^^
56 Tim McAlIone and Nik Bey, Environmental improvement through product development: - a guide, 
Danish Environmental Protection Agency in collaboration with the Confederation of Danish 
Industry(DI), IPU and the Technical University of Denmark (DTU).
Enrique Tufet-Opi, ‘Life after end-of-life: the replacement of end-of-life product legislation by a 
European Integrated Product Policy in the EC’ (2002) Journal o f Environmental Law 14 (33).
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1.9.1 Taxes and subsidies
This part of the White Paper emphasised the use of fiscally related measures to get the 
price right. However, the Communication suffered from vagueness in its proposals and 
some of the original specific proposals in relation to taxation found in the Green Paper 
were abandoned. In particular, a proposal to reduce VAT on ‘green products’ (i.e. those 
bearing the EU eco-label) was abandoned as a result of the negative response from 
stakeholders during the consultation stage. The attempt to propose measures which 
would in effect change the accounting procedures for the production of goods was never 
going to be a popular method with industry. Since cost is the basic criterion for the 
development of any new product, any proposal which increased the basic cost-line was 
going to be viewed in a negative light. The difficulty arose because the original IPP 
proposals rested on the assumption that it would bite on individual products with 
‘green’ products eventually being sold alongside ‘brown’ products where the 
differentiation would be price. The risk for the manufacturer is that the consumer will 
base any buying decision on price and in times of austerity in particular, or in poorer 
markets, the green product is vulnerable to this aspect of consumer behaviour.
1.9.2 Voluntary Agreements and Standardisation
Unlike taxation, which rests on legislation, this part of the Communication advocated 
non-legislative measures such as voluntary agreements and standardisation. The use of 
voluntary agreements has been the subject of a European Communication^^ and work 
has been undertaken to try and integrate environmental aspects into the European 
standardisation process.^®
This part of the proposal drew on the ‘New Approach’®® which rests on the 
determination of standards for products to achieve harmonisation. Underlying the New
Comniuiiication from the Commission to the European Parhament, The Council, The Economic and 
Social Committee and the Committee on the Regions on Environmental Agreements at Community Level 
within the framework of the Action Plan on the Simplification and Improvement of the Regulatory 
Environment (COM(2002) 412 final, 17.07.02).
ECOS, the European Environmental Citizens Organisation for Standardisation (a consortium o f . 
European non-governmental organisation), was awarded a service contract to contribute to this 
development.
‘Enhancing the Implementation of the New Approach Directives’ Communication from the 
Commission to the Council and the European Parliament, Brussels (7.05.2003, COM (2003) 240 final); 
Council conclusions of 28 October 1999, OJ 2000 C141/01 on the role of standardisation in Europe; 
“Guide to the implementation of directives based on the New Approach and the Global Approach” C-22- 
99-014-EN-C (available at http://europa.eu.int/comm/enterprise/regulation/index.htm)
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Approach is the principle of freedom of movement of goods. One of the foundation 
principles of the European Union is the freedom to move goods without trade barriers or 
discrimination. This principle also applies across the countries of the European 
Economic Area. With the enlargement of the European Union, the principle of free 
movement of goods becomes a significantly more complex matter to achieve. One of 
the reasons for the development of the New Approach was to make the movement of 
goods work more effectively in a European Union of (now) 28 Member States. There 
is an inherent dichotomy between trade (the movement of goods) and the environment. 
The market economies which now prevail on a global scale require that goods and 
services should be freely marketed. Within the European Union the single market 
requires the free accessibility of goods to every part. This freedom is protected in Art. 
34 of the Treaty on the Functioning of the European Union (TFEU) which prescribes 
that quantitative restriction are unlawful thus obviating trade protectionism. But, the 
promotion of trade and the protection of the environment may not be compatible. To 
that end. Art. 36 TFEU permits derogation on the grounds of the protection of health 
and life of humans, plants and animals. While the environment is not expressly 
mentioned it is common ground that it is included. In addition to Art.36, the decision 
of the European Court of Justice in the Cassis de Dijon case®’ establishes the Rule o f 
Reason: trade restrictions must be permitted where they are necessary “in order to 
satisfy mandatory requirements of the Treaty”. Protection of the environment to a high 
level is a mandatory requirement of the Treaty.®  ^ This power to derogate operates 
where the proportionality rule is satisfied.®^
This dichotomy between free trade and the environment is also recognised at the global 
level. The World Trade Organisation (WTO), like the European Union, operates 
primarily to ensure that there are no trade barriers operating between its members. The 
General Agreement on Tariffs and Trade (GATT) and the 1994 agreement on the 
Technical Barriers to Trade (TBT) were designed with this objective in mind. So 
where a state imposes a barrier to free trade on environmental grounds that must be 
justified by the state if challenged. Like the EU rules this operates at state (not 
producer) level. At EU level, the New Approach was developed to deal with the
Case 37/83 Rewe-Zentralen Landwirtschaftskammer Rheinland [1984] ECR 1229; Catherine Barnard, 
The Substantive Law o f  the E U — the four freedoms (3rd edn, OUP 2010) 73-100.
Article 3 par 3 Treaty on European Union (TEU).
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elimination of technical barriers to trade. It was initially established in areas other than 
the environment and since 1985 more than 20 directives have been based on the New 
Approach while a larger number are based on principles which are derived from the 
New or Global Approach.®"  ^ The international context requires international standards 
and the multilateral trading system under the WTO and its Agreement of Technical 
Barriers to Trade (TBT) incorporate the use of voluntary international standards which 
then form the basis for mandatory regulation of technical requirements for the purpose 
of achieving environmental and public health protection. The balance is the public 
establishment of legitimate objectives and the achievement of those by private interests. 
The framework of the law is established through the democratic process while its 
fulfilment is provided by the corporate interests. Frequently, European Committee for 
Standardisation (CEN) standards are adopted from international standards developed by 
the International Standards Organisation while European Committee for 
Electrotechnical Standardisation (CENELEC) standards are linked to the International 
Electrotechnical Commission. This can, of course, work both ways with the 
international organisations borrowing the standardisation clothes of the European 
standards bodies.
The first stage for the implementation of the New Approach was in 1985 when the 
Commission adopted a resolution: “A New Approach to technical harmonisation and 
standards”.®® This was followed by two Council decisions. These documents 
established the basis for the New Approach which is largely technical and procedural. 
They set out the specifications for testing and certifying products and for the operation 
of the CE marking. A new legislative framework was established in 2008 for the New 
Approach which now operates by setting out essential requirements for products rather 
than laying down product specific technical requirements as were laid down in the 
earlier Directives.®®
Case C-302/86 Commission v Denmark [1988] ECR 4607 (Danish bottles case).
The Global Approach represents the international dimension. European Commission, DG for 
Enterprise, Guide to the implementation of directives based on the New Approach and the Global 
Approach, (European Communities, 2000).
4.6.1985 C136/1.
^ Regulation (EC) No 764/2008 o f the European Parliament and of the Council o f 9 July 2008 laying 
down procedures relating to the application of certain national technical rules to products lawfully 
marketed in another Member State and repealing Decision No 3052/95/EC. Regulation (EC) No 
765/2008 of the European Parliament and of the Council of 9 July 2008 setting out the requirements for 
accreditation and market surveillance relating to the marketing o f products and repealing Regulation
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Within the context of IPP, the New Approach enabled a broad basis for the 
development of ‘green’ products by laying down essential requirements which were 
aimed at environmental impacts underpinned by a life cycle approach. Such essential 
requirements can be defined so as to establish a high level of protection for the 
environment. This ensures that harmonised standards across the European Union will 
apply and, in addition, provide a framework for promoting the adoption of these 
provisions by third countries thus reducing technical barriers to trade. This will 
involve effective enforcement measures such as the monitoring of products placed on 
the market and cross-border co-operation at an administrative level. The objective of 
the application of the New Approach within IPP under this tool was that market based 
voluntary agreements would be developed by stakeholders to demonstrate compliance 
with the mandatory requirement to achieve a high level of environmental protection.®^ 
The standards are not compulsory and where a manufacturer can show conformity with 
the essential requirements by some other means this will be acceptable. Thus, 
flexibility is built into the New Approach and it is intended that this should alleviate any 
conflicts between trade and environmental protection.
At international level the procedure for avoiding trade barriers is achieved via the WTO 
Agreement on Technical Barriers to Trade. Any draft standards adopted under the 
New Approach within an Integrated Product Policy ( now the ecodesign regime) will 
need to be notified to other WTO members via the WTO Secretariat. This may lead to 
discussions and, where disagreement persists, ultimately to a dispute settlement. The 
desire, however, is to encourage standardisation in respect of environmental protection 
on an international basis. With the development now in the United States of integrated 
product policy, or, at least, the standardisation of products for energy efficiency 
purposes, this becomes more realistic as an achievable objective. If a green product 
policy is to be effective, it needs to rest on an international consensus.
(EEC) No 339/93. Decision No 768/2008/EC of the European Parliament and of the Council o f 9 July 
2008 on a common framework for the marketing of products, and repealing Council Decision 
93/465/EEC.
See for example, the Working Document, Integration o f Environmental Aspects into European
Standardisation, Brussels, 25 June 2003.
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Most products have in fact been standardised -  a ‘secret’ development in product 
policy.®  ^ In the European context this has worked as part of a process of identification 
of common interests in achieving technical solutions. In a single market context this 
ensures that products are accessible to all the national markets so national standards are 
increasingly being replaced by European standards to achieve uniform applicability. It 
is often the case that to ensure a product can enter international markets it also conforms 
to international standards. CEN, CENELEC and ETSI (the European 
Telecommunication Standardisation Institute) are recognised as the bodies for the 
development of European standards.®® CEN has a Strategic Advisory Board for the 
Environment and the CENELEC has a Working Group of the Technical Board 
“Environmental Standardisation”. Both bodies also have environmental databases and 
guides for the incorporation of environmental impacts into the standardisation process.
Standards are an important element in any product policy since they establish the basic 
criteria on which product development can be based. They may establish all aspects of 
a product from the way it is made to the way it is disposed of and, of particular interest 
to an environmental product policy, they may define what materials it can use and other 
matters which may have an impact on the environment. The process of standard setting 
is critical for the development of an environmental product policy and is important in 
contributing to sustainable development policies.^® Current standards in use are either 
mandatory and are set out in regulation, or voluntary and agreed by trade associations, 
companies or under the aegis of standardisation bodies. The Ecodesign Directive^’ is an 
illustration of this standards-based approach.^^ In general, European standards are 
voluntary agreements developed through a system of consensual workshops organised 
by the European standardisation bodies which are distinct from legislation which 
incorporate standards or parameters. Standardisation offers a different approach from 
legislation and can be an alternative or complementary. A legal framework as 
demonstrated by the Ecodesign regime can incorporate a series of voluntarily agreed
COM (2004) 130 final. Communication from the Council to the Commission, the European Parliament, 
the European, Economic and Social Committee. Integration of Environmental Aspects into European 
Standardisation SEC (2004) 206.
Directive 98/34/EC.
COM(2001)264 final. Communication from the Commission -  A Sustainable Europe for a better 
world: A European strategy for Sustainable Development.
2009/125/EC.
See Chapter 5 in this thesis for an examination of the effect o f the Ecodesign Directive.
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standards thereby keeping legislation oriented towards performance and under a process 
of swift and straightforward review to keep abreast of technical developments. Usually 
a five year review period is in place for reviewing standards and this can involve a 
review of the environmental impacts of a product as a routine part of the review 
process.
There are a growing number of European standards with CEN, for example, having in 
the region of 7000 European standards and they cover a range of issues such as product 
design, energy efficiency, end-of-life and other processes. Environmental measuring is 
a growing area of CEN and other standards. The New Approach directives have also 
seen the growth of standards adopted on a voluntary basis which can then be used as 
evidence of compliance with the legislative requirements. Product standards represent a 
very significant part of European standards covering areas such as safety and 
compatibility with other components. The potential for developing environmental 
standards is great with the possibility presented of reducing environmental impacts, 
reducing energy use and so on. Life cycle approaches are also coming to the forefront 
where standards are integrating environmental aspects into the design stage and are 
underpinning Ecodesign approaches. The advantage of using the European approach 
is that expertise on environmental impacts can be easily incorporated as part of the 
process which has become highly specialised, systemised and expert. For example, 
CEN has standardised a test method for potassium content which can be used for 
sludge, biowaste or soil. This not only works as a test which is acceptable across a 
number of industries but also aids market development by removing uncertainty -  
industry may rely on results based on this standardised testing approach. They have a 
basis for differentiating between products or services which are or are not based on such 
standardised processes. Environmental technologies in the field of energy use, for 
example, can also be differentiated based on standardised approaches to their testing 
and measurement.^® As a verification tool, standardization can be immensely useful to 
industry and can achieve significant environmental benefits without much outlay where 
the standardised methods have been developed with the objective of minimising 
environmental impacts. In addition to technical and scientific expertise, the 
standardisation process has the facility to incorporate other users of the products so
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consumer interests can be represented as well as political and other interest groups/"’ 
The European Environmental Citizens Organisation for Standardisation (ECOS) has 
been set up which is a consortium of environmental organisations. It is mandated to 
build membership of NGOs involved in the standardisation process and establish a 
network and technical work programme and undertake training of experts to build 
expertise in environmental impacts of standardisation. This broad range of interests 
helps to ensure the public acceptability of the standard and the product or service which 
incorporates it. However, it is important that lack of resources both in terms of time and 
finance does not limit such involvement -  the standardisation process is expensive.^®
In addition to establishing standards for testing, measuring and developing products, 
standards can be used for harmonising environmental management standards and 
EMAS, EN/ISO 14001 and ISO 14000 are sets of internationally recognised 
standards.^® ISO 14040 covers life cycle assessment; ISO 14030 -  environmental 
performance evaluation; ISO 14020 -  environmental labels and declarations.
The development of standards which incorporate environmental concerns does depend 
on the availability of expertise and the awareness of these matters. The complementary 
use of standards and legislation is therefore the most effective process for developing 
such environmentally aware standards. The legislation imposes the requirement to 
establish a standard requiring certain environmental parameters to be agreed and the 
standard, agreed through the voluntary process chaperoned by the standardisation body 
fills in the detail. This provides an interesting mix between regulatory and voluntary 
approaches and can be seen at work in the ecodesign regime.
Communication from the Commission, ‘Stimulating Technologies for Sustainable Development: An 
Environmental Technologies Action Plan for the European Union’, COM(2004)38 final.
‘Service contract for the integration o f environmental requirements in the European standardisation 
mocess’ OJ 2002/S 173-137828.
 ^ Report from the Commission to the Council and the European Parliament, ‘Efficiency and 
accountability in European standardisation under the new approach’, COM( 1998)291 final, p .l 1.
Regulation (EC) No 761/2001 o f the European Parliament and of the Council o f 19 March 2001 
allowing voluntary participation by organisations in a Community eco management and audit scheme 
(EMAS); OJ L 114, 24.4.2001, p. 1.
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1.9.3 Public Procurement Legislatiori^
One of the mechanisms for encouraging the development of green products and services 
is through the purchasing power of major companies and other organisations, therefore 
this was another tool presaged in the IPP White Paper. When tenders for contracts are 
issued there is the possibility of including environmental factors in the specifications.
By these means, the incentive of the business and economic opportunity could be a 
powerful force in the development of environmentally less damaging products. This 
approach has been sanctioned in the public sector where the laws on public procurement 
have been extensively developed at European level. This represents an important force 
in the development of green products since the public sector in Europe spends some 
16% of the European Union’s gross domestic product.^^ It is thought that the 
development of a green procurement policy at public sector level means that the 
benefits thereby achieved for the environment percolate through to the private sector.^®
Public procurement policies were first developed in Europe in the early 1970’s. The 
object of these procedures was primarily economic and they ensured fair and 
transparent procedures for public tenders and the bidding process so as to protect the 
competitiveness of European industries. As the need to protect the environment was 
increasingly recognised during this period, it was perceived that the major purchasing 
power of public bodies in Europe could be a considerable influence. But could 
environmental technical specifications in contract tenders be legitimately included?
This question was first tested in the European Court of Justice decision, Concordia Bus 
Finland Oy Ah, with a positive result for the environment.^® The case concerned the 
interpretation of the former Council Directives 93/38/EEC and 92/50/EEC^’ and arose 
in connection with the award of a contract for the provision of bus services in Helsinki 
where the Finns had expressly decided to incorporate ‘environmental’ considerations 
into their public procurement procedures, a decision which the European Court of
For discussion of public procurement legislation in this context see Chapter 7 of this thesis.
Commission publication: Buying Green! A handbook on environmental public procurement (2"^ * ed, 
European Communities, 2011). This figure has risen from a figure of 11% quoted in 1998 in the 
Commission Communication: “Public Procurement in the EU” (COM (1998) 143 final).
See Peter Kunzlik, Case Law Analysis: “Making the market work for the environment: acceptance of 
^some) ‘green’ contract award criteria in public procurement” (2003) Journal o f Environmental Law 175.
Case C-513/99 Concordia Bus Finland OyAb, formerly Stagecoach Finland O y Abv  Helsingin 
kaupunki, HKL-Bussiliikenne.
Specifically it concerned the interpretation of Arts 2(1 )(a), (2)(c) and (4) and 34(1) of Council 
Directive 93/38 and Art. 36(1) o f Council Directive 92/50/EEC.
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Justice approved in principle. EU legislation which postdates this case, now guarantees 
that the environment can be a secondary purchasing criterion for public bodies. This 
approach is in line with Art. 11 of the Treaty on the Functioning of the European Union 
which specifies that environmental consideration should be integrated into other areas 
of Community legislation.^® Their inclusion, however, and the decision as to how 
much they could be permitted to influence the tendering process, proved the most 
controversial aspect of the legislative process for the new public procurement directives.
It was decided that social and environmental factors should be taken into account in the 
following circumstances:
• if they are expressly mentioned in the contract documents or the tender notice
• if they are connected with the subject matter
• if they do not give the contracting party an unrestricted freedom of choice
• if they comply with all the fundamental principles of Community law.
It is plain that green public procurement can be a major influence on the development of
green products and the application of integrated product policy on a life cycle basis. It 
will be an important tool in the application of IPP and as part of a transitional roadmap 
towards a full and comprehensive codex rerum.
1.9.4 Other legislation
The final part of the toolbox in the White Paper refers to the use of other legislation to 
be used where ‘market failures are not corrected or if the Single Market could be 
affected without Community action. ’ This part of the White Paper was particularly 
vague although examples are given. These included Directive 2002/95/EC of the 
European Parliament and of the Council on the Restriction of the use of certain
82 See the Commission interpretative communication on the Community law applicable to public 
procurement and the possibilities for integrating social considerations into public procurement 
(COM/2001/566) and the Commission interpretative communication on the Community law applicable to 
public procurement and the possibilities for integrating environmental considerations into public 
procurement (COM/2001/0274 final).
Article 11, TFEU, (ex Article 6 TEC): “Environmental protection requirements must be integrated into 
the definition and implementation of the Union's policies and activities, in particular with a view to 
promoting sustainable development”; Jans (n 2).
Commission Press Release: Public procurement: Commission welcomes conciliation agreement on 
simplified and modernised legislation. Reference: lP/03/1649. Date: 03.12.2003.
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hazardous substances in electrical and electronic equipment/® and the White Paper on 
the Strategy for a fixture Chemicals Policy^® now embodied in the REACH legislation.
It was anticipated in this part that there would be a need for specific legislation in fields 
such as deposit schemes designed to reduce environmental impacts.
1.10 The EU legislative framework for the ecodesign ofproducts 
The IPP Green and White Papers and the subsequent studies and research were 
eventually followed by the implementation of the first framework directive in this field. 
In 2005, this fi-amework directive^^ focussing on the environmentally friendly design for 
energy-using products such as electrical and electronic devices or heating equipment 
was passed. Directive 2005/32/EC on the eco-design of Energy-using Products (EuP) 
was feted as an important step in the development of an integrated product policy in that 
it had twin aims of improving product quality and environmental protection. Its 
efficacy rested on a life cycle approach aimed at identifying environmental impacts and 
building in the results to the design of the product. Aimed at energy using products 
such as electronic and electrical products and heating equipment, its objective was to 
ensure that national regulations were harmonised so as to prevent any barriers to trade. 
Plainly the Energy-using Products Directive was a start on the road to implementation 
of integrated product policy but, limited in its scope to a single (albeit broad) category 
of products, it was replaced within 5 years by the Ecodesign Directive (2009/125/EC^^) 
which came into effect on 20 November 2009 with an implementation date in 
November 2010. This covers the energy-using products caught by the earlier directive 
but also extends the range of products covered to include those which are related to 
energy use even if they do not actually use energy directly, such as construction 
materials and fittings. So it covers 'any goods having an impact on energy consumption 
during use'.
OJ 13.2.2003 L37/19-23.
European Commission White Paper - Strategy for a future Chemicals Policy COM (2001) 88 final. 
Directive 2005/32/EC on the Eco-design of Energy-using Products (EuP).
Directive 2009/125/EC of the European Parliament and of the Council of 21 October 2009 establishing 
a framework for the setting of ecodesign requirements for energy-related products . (‘Ecodesign 
Directive’) [2009] O IL 285/10.
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The Ecodesign Directive now sits within a framework of further legal instruments at EU 
level covering ecolabelling/® energy performance of buildings/® waste®’ and 
environmental management and auditing.®  ^ These deal with whole life rather than end 
of life such as the extended producer laws on packaging/® waste from electrical and 
electronic equipment, end of life vehicles®"’ and batteries®® and restriction on hazardous 
substances/® These are further dealt with in chapter 5 on Ecodesign/^
1.11 IPP and sustainable innovation
The object behind IPP was to create a market in green products/^ One argument raised 
in favour of such environmental innovation is that the development of regulation 
requiring environmental improvements is akin to a war economy; that is, that economic 
growth will result from the development of new technologies/® In its 2009 report. 
Sustainable New D e a l the Sustainable Development Commission called for ‘green 
spending’ of £30bn per year. This level of spending was necessary, the Commission
Directive 2010/30/EU of the European Parliament and of the Council of 19 May 2010 on the indication 
by labelling and standard product information of the consumption of energy and other resources by 
energy-related products OJ L/153; and Regulation (EC) No 66/2010 of the European Parliament and of 
the Council o f 25 November 2009 on the EU Ecolabel, OJ L 27.
Directive 2002/91/EC of the European parliament and of the Council o f 16 December 2002, on the 
energy performance of buildings [2002] OJ L 1/65.
Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste; 
Commission Staff Working Document Accompanying the Report on the State of Implementation of 
Integrated Product Policy 114/9; Commission Staff Working Document Accompanying the Report on the 
State of Implementation of Integrated Product Policy.
Regulation (EC) No 1221/2009 of the European Parliament and of the Council o f 25 November 
2009 on the voluntary participation by organisations in a Community eco-management and audit scheme 
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2006/193/EC [2009] OJL 342/1.
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and of the Council o f 6 September 2006 on batteries and accumulators and waste batteries and 
accumulators [2006] OJ L 266/1).
Directive 2002/95/EC of the European Parliament and of the Council o f 27 January 2003 on the 
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Directive) [2003] OJ L 37/19.
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(2009)693 final, 21 December 2009.
Tim Jackson and Jonathan Porritt ‘A Sustainable New Deal, a stimulus package for economic, social 
and ecological recovery’, (Sustainable Development Commission 2009).
René Kemp, Keith Smith and Gerhard Becher, ‘How should we study the relationship between 
environmental regulation and innovation? In Jens Hemmelskamp, Klaus Rennings and Fabio Leone,
(eds.) Innovation-Oriented Environmental Regulation: Theoretical Approaches and Empirical Analysis, 
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argued, to achieve a low carbon economy which was competitive on a global scale. The 
report argued that a commitment to over half the proposed stimulus package would 
show financial returns within 2 - 3  years and create 800,000 jobs. Integrated product 
policies are also potentially capable of having this effect. If the effect of IPP is to create 
new clean products which have lower environmental impacts throughout their lives and 
which can be reused and recycled at the disposal stage, thus taking them out of the 
waste stream, then this activity will itself create a boom in research and development. 
The codex rerum goes further than this in its drive towards a circular economy where 
products will be subject to remanufacturing, renewal and recycling -  all activities 
requiring labour and industrial inputs thus creating jobs as well as research and 
development opportunities.
It has been argued that tighter environmental regulation can lead to enhanced 
competitiveness and profits. Porter argues that business will make greater profits 
through the introduction of cost-saving innovation and will also achieve a competitive 
advantage over foreign markets. The difficulty with this argument is that it ignores a 
key principle behind IPP (and behind other measures for reducing environmental 
impact) that the costs of pollution which are normally borne by the public should be 
internalised. It is unlikely that business would show a net profit at the outset if true 
internalisation takes place in a competitive market where this is not the norm. Further, 
by using the ‘win-win’ argument for business, this ignores the other pillar of sustainable 
development -  social benefit. A win-win situation for a company, even though it may 
enhance its competitiveness, may not be reflected in benefits for society. Indeed, this 
approach precisely ignores social advantage in favour of one which is business- 
oriented. In reality it may be easier to make a profit by exploiting existing 
opportunities rather than seeking to develop new technologies; as Andrew Carnegie 
once remarked, ‘there ain’t no money in pioneering’.’®® Nevertheless, studies in the 
1970s in the US have shown that regulations in the chemical industry, provided they are 
‘focused and stringent’, can benefit economically those who innovate and, given the
Jackson and Porritt ‘A Sustainable New Deal’ (2009) n 98.
Michael E Porter and Claas Van der Linde, ‘Towards a new conception o f  the Environment- 
Competitiveness Relationship’, (1995) Vol 9, Number 4 Journal o f Economic Perspectives pp 97-118.
See section 8.9 of this thesis.
Quoted in Mark Ridley, M endel’s Demon: Gene Justice and the Complexity o f  Life. (Phoenix 2000).
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history of innovative change in industry with its huge capacity to drive change, it is 
difficult to resist the conclusion that innovation is a driver for profit/
1.12 The current approach to the regulation o f environmental impacts 
At the technical level it is unarguable that an IPP approach results in a far more accurate 
assessment of the environmental impact of any product than the ‘spot’ pollution 
approaches which bite on production processes and which are piecemeal, vertical and 
sectoral. The use of environmental product declarations exemplifies a model for such 
an IPP approach. However, currently, product laws (including those under the 
Ecodesign regime which focus on energy efficiency) only regulate certain impacts 
during the lifetime of certain product groups and do not address the longevity of goods 
beyond one product cycle or strive to achieve a circular approach where goods move 
around a loop which rests upon the principles of reuse, recycling, renewal and 
remanufacturing. Further, primary controls still occur at the processing and 
manufacturing stages with the disposal stage regulated by legislation in some limited 
cases but mainly focusing on the management of controlled waste which is only sorted 
according to whether it is radioactive, hazardous or other waste. Integration across 
the environmental media in the process controls can be seen with environmental 
permitting which controls the emissions from certain designated plants and seeks to 
achieve the best practicable environmental option in the licensing of the plant. The 
permit should achieve a balance between emissions into the different media as opposed 
to other sectoral regulatory controls which only concern themselves with emissions into 
a single environmental medium. This means that trade-offs between environmental 
emissions should be avoided. But environmental permitting only operates at a single 
point in the life cycle of any individual product, representing a salami approach where 
environmental control focuses on a fixed point ignoring all other stages in the chain
103 Nicholas A Ashford, C. Ayers, R. Stone, Using Regulation to Change the Market fo r Innovation 
(1985) Harvard Environmental Law Review, 9(2), pp. 419-466; Jacqueline Cramer and A. Stevels, ’’The 
Unpredictable Process of Implementing Eco-efficiency Strategies”, in: Martin Charter and Ursula 
Tischner (eds.). Sustainable Solutions: Developing Products and Services for the Future. Greenleaf 
Publishing, Sheffield, 2001, pp. 326-339.
An Environmental Product Declaration is a standardised tool based on a life cycle assessment (ISO 
14025/TR) used to communicate the environmental performance of a product or system. As an 
internationally recognised standard it is applicable on a worldwide basis.
Such waste is controlled in accordance with the procedures set out in the Waste Framework Directive 
2008/98/EC, the Environmental Protection Act 1990 and subsequent implementing regulations.
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other than processing and production. No account is taken in the authorisation of 
anything outside these narrow parameters.
1.13 The viability o f the new circular paradigm
Starting from the developments in the field of energy-related products and ecodesign, 
the new paradigm for evaluating environmental impacts across the lifetime of a product 
has the advantage of simplicity. Undoubtedly, that statement ignores the many 
difficulties in the refinement of a whole life-cycle approach and the extensive work 
which is required in the research and development of new products and the application 
of the approach to existing products. Nevertheless, with commitment, these technical 
problems are soluble. But, an IPP approach is not taking place on a clean slate and the 
situation is considerably complicated by the fact that it requires a paradigmatic shift 
from the process-oriented vertical approach to that which is product-based and circular. 
Many questions are raised: can the two regulatory approaches continue to co-exist? 
Perhaps a more fundamental question raised is whether this shift might represent a 
move towards a less anthropocentric approach to environmental regulation -  an 
ecological approach?
1.14 The anthropocentricity o f current controls
Despite the apparent modernism of environmental law, environmental controls have a 
venerable history. The European Union might be the present-day driver of regulation 
in this area and it might therefore be tempting to suppose that environmental law is a 
mere 60 years old -  if that. But regulatory controls in the UK pre-date European Union 
law by a considerable margin. James I of England and VI of Scotland, who found that 
smoke got in his eyes, passed a law preventing the burning of sea coal in London. More 
recent examples in the UK arise from the active period of industrialisation which has 
left its own legacy of environmental damage. These industrial developments in the UK 
which reached their peak in the nineteenth century raised major public health issues and 
caused a surge in environmental health legislation. What unites all these examples and 
those of the present-day is that they are concerned with the protection of the 
environment for the benefit of mankind.
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Integrated product policies have the potential (although this is not an expressed aim in 
current European IPP or ecodesign policy) of enabling an active environmental policy 
to be developed which is concerned with environmental protection per se. A  proactive 
policy can encompass threats to the environment which go beyond those which threaten 
public health or private interests/®^ It can be developed on the basis of public interest 
which is divorced from notions of private property interests and where the environment 
has some standing of its own/°^ As a policy, it can anticipate environmental impacts 
according to agreed criteria which go beyond the purely human effects or the limited 
scope of energy use. Where environmental law is reactive then it mainly has been 
designed for individuals or agencies bringing actions to remedy or compensate for the 
harm to humans. This relies on the use of public law -  where an enforcement agency 
must bring an administrative or criminal action against a perpetrator; or private law -  
where an individual must bring a civil action for compensation based on some harm to 
the person or his property — and leaves little room for the environment to receive 
protection independent of any human interest. The anthropocentricity of law makes 
it difficult in the existing system for the environment to receive protection where it is 
held in common or is ‘unowned’ by an individual. If IPP is developed with an 
ecological approach at its heart, then it represents potential for a far more fundamental 
shift than simply a switch from process controls to product controls.
106 In this there are useful parallels to be drawn from the “Strategy for a future Chemicals Policy” (COM 
(2001) 88 final).
On legal standing see (inter alia) Chris Hilson & Ian Cram, ‘Judicial review and environmental law — 
is there a coherent view of standing?’ (1996) 16 Legal Studies 1; Michael Purdue, ‘A harpoon for 
Greenpeace? Judicial Review o f the Regulation of Radioactive Substances’ [1994] Journal o f  
Environmental Law 297; Andrew Geddes, ‘Locus standi and EEC Environmental Measures’ [1992] 
Journal of Environmental Law 29; and Richard Macrory ‘Environmental Assessment and EC Law’ 
[1992] Journal o f Environmental Law 273; Christian Schall, 'Public Interest Litigation Concerning 
Environmental Matters before Human Rights Courts: A Promising Future Concept?' (2008) 20 Journal o f  
Environmental Law 417; and, for a view from India: Lavanya Rajamani’ Public Interest Environmental 
Litigation in India: Exploring Issues of Access, Participation, Equity, Effectiveness and Sustainability’ 
(2007) Journal of Environmental Law (2007) 19 (3): 293.
For ‘environment’ a traditional lawyer reads ‘property’ : English law reduces environmental 
problems to questions of property... The judicial development of the law, vigorous and imaginative 
though it has been, has been found wanting.” Lord Scarman, English L a w - The New Dimension, The 
Hamlyn Lectures, 26 series, (Stevens, 1974) at page 51.
See, for example, the case law of the European Court of Justice: Case C-321/95 P, Stichting 
Greenpeace Council v Commission (1998); Case T-177/01 Jego-Quere et Cie SA v EC Commission 
(2001).
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1.15 Summary
This chapter has considered the evolution and elements of the European Union 
Integrated Product Policy. The next chapter examines the need and rationale for 
extending it to an environmental product policy which would underpin a codex rerum (a 
Taw of things’).
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CHAPTER TWO: ESTABLISHING THE NEED FOR AN 
ENVIRONMENTAL PRODUCT POLICY
2.1 Summary o f chapter
This chapter addresses the need for the development of an environmental product policy 
which significantly extends the EU Integrated Product Policy and seeks to drive the 
development of a green circular economy. It demonstrates that the problem of 
consumption results in social inequity and poverty as well as broader environmental 
impacts and that where consumption cannot be restrained by other means then a 
framework of laws is required to drive an approach which will underpin a green or 
‘New Model’ economy. This is argued to be part of the concept of sustainable 
development which encompasses the three pillars of the economy, the environment and 
society. It addresses the problem of the global pattern of consumption referenced in the 
research question and establishes the need for a new legal approach to address this 
problem.
2.2 The problem of consumption
Conspicuous consumption has become the hallmark of the individualist model of 
society in the 2U‘ century and the impacts of this consumption on the environment 
mean that the necessity to develop sustainable consumption patterns has become a 
central policy focus. Extended producer responsibility has already begun to focus on 
the product and its environmental impact.* The rise of consumerism is apparent from 
the mid-twentieth century onwards yet it sits cheek by jowl with extremes of poverty 
both in developing countries and in the industrialised world to which it contributes.***
In the developing countries, inequity and poverty exist in extreme measure. The 2010 
United Nations Report of Human Development**^ sets out its findings, reporting, for 
example, that in 9 countries (including 6 in sub-Saharan Africa and 3 in countries 
formerly in the Soviet Union) life expectancy had fallen below the levels applicable in
Section 1.3 o f this thesis.
Rosalind Malcolm, ‘Ecodesign laws and the environmental impact o f our consumption o f products’ 
Journal o f Environmental Law 2011, 23(3), 487; Rosalind Malcolm, “Integrated Product Policy: Products 
and their Impact on Energy” Volume 3, Issue 1 (2011) International Journal o f Law in the Built 
Environment 48.
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1970. Repeating the findings in the United Nations 1998 Report on Human 
Development, "Consumption fo r  Human Development" which saw public and private 
consumption doubling over the 20 year period leading to the report (six times that of 
1950 consumption levels), it stated that: ‘... perhaps the greatest challenge to 
maintaining progress in human development comes from the unsustainability of 
production and consumption patterns.’**"* The 2010 report found that 1.75 billion 
people were living in multi-dimensional poverty,**^ that is, with acute deprivation in 
health, education and standard of living. The earlier 1998 report focussed in particular 
on consumption as a factor in human development and found that the differential 
between the world’s richest and poorest people had been steadily widening with the rich 
consuming more and the poor consuming less.**  ^ The 1998 report argued the case that 
the consumption needs in respect of the basic requirements were still unmet and 
sustainable consumption patterns were required to reduce environmental damage and, at 
the same time, aim for social intergenerational equality. **^
Further, the Report of the Sustainable Development Commission, Prosperity without 
Growth? highlighting the fact that a fifth of the world’s population earns just 2% of 
the world’s global income, and inequality is higher in OECD countries than it was 20 
years earlier, argued for a differentiation between the wellbeing of people and economic 
growth. This reflects the earlier UN position which saw the development of the Human 
Development Index as a counterbalance to measurement of the wellbeing of a country 
through the crude and simplistic mechanism of the Gross Development Product
"^2010 United Nations Report on Human Development, 20* Anniversary Edition: The Real Wealth of 
Nations: Pathways to Human Development (United Nations Development Programme, New York, 2010).
The Hague, the Netherlands, on 9-10 September 1998, published for the United Nations Development 
Programme, by Oxford University Press; see also New York Times, "Most Consuming More, and the 
Rich Much More", 13 September 1998.
2010 UN Human Development Report (n 112) 6. .
The 2010 UN Human Development Report (n 112) introduced the Multidimensional Poverty Index 
which measures poverty by looking not just at money factors but also at other indicators of poverty and 
complements the Human Development Index.
The 1998 UN Report found that “20 percent of the global population in high-income countries account 
for 86 percent of private consumption; while the poorest 20 percent of the world's people consume only
1.3 percent of the pie. Americans spend more on cosmetics, $8 billion annually, and Europeans on ice 
cream, $11 billion, than the estimated cost to provide basic education ($6 billion) or water and sanitation 
$^9 billion) to the more than 2 billion people worldwide who go without schools and toilets”.
Rosalind Malcolm, “Environmental product policy: a new regulatory paradigm for a consumer 
society”, European Environmental Law Review, Vol. 14,134.
Report of the Sustainable Development Commission, Prosperity without Growth? A Transition to a 
Sustainable Economy, Jackson, T. (Sustainable Development Commission, 2009) now published as Tim 
Jackson, Prosperity without Growth (Earthscan 2009).
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(‘GDP’). The Human Development Index took education and literacy, in addition to 
income, as measures of wellbeing. While accepting that this also remained a crude 
measure, nevertheless, the UN argued that it did at least improve the system of 
measuring progress for human beings. The 2010 UN Report also remarked on the need 
to decouple human and economic development noting that growth in economies may 
not benefit people; and, that where labour is cheap and plentiful then industry may 
simply exploit the people without bringing them benefits. Further, in the EU, the 7**" 
Action Programme recognises that; ‘current wasteful production and consumption 
systems in the world economy, rising global demand for goods and services and the 
depletion of resources are increasing the cost of essential raw materials, minerals and 
energy, generating more pollution and waste, increasing global greenhouse gas 
emissions and exacerbating land degradation, deforestation and biodiversity loss’.
The Programme goes on to state that ‘there is a need for a framework that gives 
appropriate signals to producers and consumers to promote resource efficiency and the 
circular economy. Measures will be taken to further improve the environmental 
performance of goods and services on the Union market over their whole life cycle 
including measures to increase the supply of environmentally sustainable products and 
stimulate a significant shift in consumer demand for such products.’ What is clear is 
that poverty remains a world scale problem for large numbers of people while 
globalisation and consumption and production patterns continue to drive markets and 
economic growth. If, as is increasingly accepted, the neo-classical approach to 
economic growth is not the simple fix for poverty, then policies which control the 
product as the basis of consumerism become a key instrument to be developed as a 
means to work towards solutions which assist in the twin aims of alleviating poverty 
and achieving environmental protection.
Social equality is an element of the principle of sustainable development,*^* and it 
reflects an aim to smooth unevenness in the spread of wealth amongst people where 
wealth includes clean air, food, water and sanitation and an equal entitlement to natural
Decision of the European Parliament and of the Council o f 20 November 2013 on a General Union 
Environment Action Programme to 2020 "Living well, within the limits of our planet" 2012/0337 (COD) 
paragraph 8, 5.
ibid (paragraphs 35, 29).
‘Brundtland Report’ World Commission on Environment and Development, Our Common Future 
(Oxford University Press 1987); Sharon Beder, 'Costing the Earth: Equity, Sustainable Development and 
Environmental Economics', (2000) New Zealand Journal o f Environmental Law, 227-243.
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resources. The development of a strategy for Sustainable Development at European 
Union level reflects this*^  ^with the principle established now for over 15 years. Since 
the Treaty of Amsterdam in 1997, the European Union has recognised the three pillars 
of sustainable development: economic growth; social issues; and, environmental 
protection. Changing approaches which argue for a ‘green economy’ also suggest that 
sustainable development needs to be refocused and repositioned with a more subtle 
balance between the three pillars.
Consumerism and globalisation -  the bases of modem western economies and the goal 
of developing countries - have become the twin devils in environmental degradation. 
With our change in status and treatment from citizens to consumers, economies now 
rely on this feature for income-generation and the feeling of prosperity. Coupled with 
the need to satisfy basic consumer needs of the world’s poorest, this poses serious 
implications for the environment with increasing calls on natural resources and a 
commensurate increase in discard and waste. But the model of consumerism and 
growth remains endemic to current politics and has been further reinforced as a solution 
to the economic crisis of the post 2010 period. In the European Union, the key strategic 
document, ‘Europe 2020’,*^  ^provided the EU with an opportunity to re-think the 
European model but signally failed to do so, instead centring on and reinforcing the 
mantra of growth, albeit sustainable growth. The emphasis on markets, competition and 
growth as a measure of wellbeing and a mechanism for environmental protection, was 
wholeheartedly retained with the part on sustainability introduced as follows: 
“Sustainable growth means the building of a resource-efficient, sustainable and
See the Presidency Conclusions of the Gothenburg European Council (15* and 16* June 2001, 
paragraphs 19-32, http://ue.eu.mt/pressData/en/ec/00200-rl.enl,pdb where an environmental dimension 
in the form of a strategy for Sustainable Development was added to the Lisbon process.
Alex Warleigh-Lack, ‘Greening the European Union for legitimacy? A cautionary reading of Europe 
2020’ (2010) Innovation -  The European Journal of Social Science Research, Vol 23, No 4, 297.
Disposable income in the UK has risen by three quarters since 1980 (Well Being Study”, Henley 
Centre). This is reflected in consumer spending: “between 1980 and 1997 consumer spending has 
increased by 46% in real terms, shifting from basic needs, such as food and housing, towards more 
discretionary items, such as transport, fuel and recreation.” (EEA Fact Sheet 2001 -  Y1RO1HH04).
When at the end of the 1990s, Japanese people anxious about the decline in the economy, ceased to 
spend money, this exacerbated the slump in the economy which had been brought about by the 
withdrawal o f subsidies for exports and the lack of natural resources. After the collapse o f the World 
Trade Centre on 11 September 2001, Mr G.W. Bush, the President of the USA, exhorted Americans to 
fight back by going shopping. The Keynesian theory of under-consumption dominates the capitalist 
market economies.
European Commission, ‘Europe 2020: a strategy for smart, sustainable and inclusive growth’ (COM
(2010) 2020, 3/3/10).
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competitive economy, exploiting Europe’s leadership in the race to develop new 
processes and technologies, including green technologies, accelerating the roll out of 
smart grids using ICTs, exploiting EU-scale networks, and reinforcing the competitive 
advantages of our businesses, particularly in manufacturing and within our SMEs, as 
well as through assisting consumers to value resource efficiency. Such an approach will 
help the EU to prosper in a low-carbon, resource constrained world while preventing 
environmental degradation, biodiversity loss and unsustainable use of resources. It will 
also underpin economic, social and territorial cohesion.” The role of the EU in 
achieving measures which are instrumental in preventing environmental degradation 
such as biodiversity loss, depletion of natural resources and climate change as well as 
resolving social inequities, is severely limited by its adherence to neoclassical economic 
models. Furthermore, the model of sustainable development is significantly changed in 
‘Europe 2020’ to the advocacy of an economic model of sustainable growth}^^
2.3 Why is a new model for regulating the environment needed?
Many consider that it is self-evident that environmental law is not working but this 
position is simplistic and ignores a variety of issues. For instance, it ignores the relative 
effectiveness of environmental laws and their ability to control ‘spot’ pollution; the 
improved health and longevity of inhabitants of the industrialised world; and, the 
improvement in the quality of air in our towns, compared to what it was even 60 years 
ago let alone 160 years ago.*^  ^ In the industrialised world we can now drink water 
without fear of disease or death - it is no longer necessary to drink small beer as a safe 
alternative to water. The advances in long life, clean air and clean water may owe as 
much to public sanitation and other public health advances as law and it is difficult to 
comprehend from a 2U* century Western perspective, the extent to which we are now 
free from disease compared to the past. The Victorians had an entirely rational fear of 
disease, albeit that rested on a largely inaccurate understanding of its causes.*^ ** So, it is 
clear that medical advances — such as the use of antibiotics — and structural changes in 
society -  such as the perception for the need and realisation of a system for sewage
*^Ubidpl2.
Warleigh-Lack (n 123).
Clean Air Acts 1956 and 1968. The problems of air quality are not completely resolved: Department
for Environment, Food and Rural Affairs, ‘Air Pollution in the UK 2012’, (DEFRA, 2013); European 
Environment Agency ‘Air Quality in Europe’, 15 Oct 2013 (EEA Report No 9/2013).
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control -  have caused major strides forward in public health and general environmental 
improvement in the industrialised world.
In the nineteenth century in the U.K. when the basis for the current pollution and public 
health laws was being developed, the problem was generated by the industrialisation of 
processes. This process of industrialisation implied a marked increase in the generation 
of energy -  by water or coal -  and a consequent increase in atmospheric and other 
emissions. Thus, ‘spot’ pollution was the main threat resulting from this activity, 
aligned with health and safety issues for the workforce. These pressure points were 
correctly identified as responsible for key impacts in terms of environmental 
degradation and emissions and they represent the grossest instances of harm to the 
environment (and human health). There is no question that mining and manufacturing 
cause pollution and health and safety risks and the evolution of existing controls has 
followed necessity being largely reactive in nature. When nineteenth century factories 
in the UK created appalling living and working conditions, the public health legislation 
was spawned.*^* The imposition of a duty on local authorities to engage in planning 
urban areas under their controls followed the haphazard development of the cities.
The problems of historic pollution and contaminated land resulted in the swathe of 
current controls designed to clean up designated land.*^  ^ Each of these examples, and 
there are many more, reveal instance of legislation following the event where the 
consequences have necessitated such action. These were all consequences of 
industrialisation while another was the public health consequence of population 
movement and growth.
The move of the population into the cities in circumstances where they lived in 
overcrowded dwellings with inadequate water and sanitation systems meant that disease 
became a problem of such magnitude that the government of the day was eventually
See Rosalind Malcolm & John Pointing, “Statutory Nuisance: the Sanitary Statutes and Judicial 
Conservatism” Journal o f Environmental Law (2006) Vol. 18 No. 1, 37.
Sanitary legislation first enacted in the 1840s and 1850s was consolidated in the Public Health Act 
1875. See Rosalind Malcolm and John Pointing ‘Statutory Nuisance: Law and Practice’ (2"^ " ed.,OUP, 
2011). See also Karl Marx, “The State o f British Manufacturing Industry”, New-York Daily Tribune, No. 
6016, August 6, 1860 in Marx and Engels Collected Works, Volume 17 (pp.410-420), Progress 
Publishers, Moscow 1980.
See the town and country planning legislation, for example, in the UK, the Town and Country 
Planning Act 1906.
Part IIA, Environmental Protection Act 1990.
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obliged to take action. It is the case that environmental awareness of the impact of spot 
pollution and modem evidence of anthropocentric climate change resulting from 
industrialisation have meant that a number of advances in policies to protect the 
environment have been made. Areas of change and positive development range from 
pollution process controls first developed in the nineteenth century to twentieth century 
end-of-life controls. The impact on public (and specifically worker) health has meant 
that in the industrialised world significant progress has been made and process controls 
such as atmospheric emission controls, water discharge controls and land contamination 
remediation schemes have seen major advances. Clean technology has swept away 
many of the old filthy technological processes and methods of dealing with waste have 
improved significantly. It is regulatory law that has reinforced these major changes.
The law plays its role in achieving the two outcomes of longevity and a clean 
environment by setting standards and imposing duties which are backed by sanctions 
that are both administrative and criminal in nature. The judicious use of standard- 
setting and enforcement means that the use of law and policy helps to maintain the 
momentum of change and improvement in the quality of life and the environment.
‘Spot’ pollution can also be dealt with through legal controls where a release or escape 
is punishable and remedial action can be enforced. If viewed from this perspective, we 
live at a high standard of environmental quality and public health. The environmental 
problem today manifests itself in the industrialised developed countries in different 
ways,*^ "* one of which can be largely characterised by the production of waste from our 
consumer activities.
Of course, the picture is not perfect, and strong arguments can be made to show that 
spot pollution still has unresolved and adverse impacts. Industrial pollution cases 
concerning health claims and environmental impacts from the dumping of waste, 
polluted drinking water sources,*^^ and smell,*^  ^still occur. Such cases, albeit
New atmospheric problems in the world’s cities result from the uncontrolled use of private cars and 
the inadequacy of public transport policies as well as from extant industrial production still sited in the 
cities of developing and industrializing countries, see European Environment Agency ‘Air Quality in 
Europe-2013 Report’, 15 Oct 2013 (EEA Report No 9/2013).
Corby Group Litigation v. Corby Borough Council [2009] EWHC 1944 (TCC).
Cambridge Water Co v Easter Counties Leather pic  [1994] 2 AC 264.
Barr and others v Biffa Waste Services Ltd [2012] EWCA Civ 312.
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relatively local in their effect,*^  ^can generate huge costs in terms of litigation regardless 
of the cost of the external losses they have occasioned. The basis for modem 
environmental law, therefore, is that which was designed to deal with poor health, 
disease and injury arising from industrial processes and their consequences. These 
controls remain important today but the issue has broadened where the problem for 
environmental regulation lies in the extended consequences of the industrial processes 
and their acceleration. The problem is now more diffuse and therefore more difficult to 
analyse and regulate. While the population of any western city may expect to live 
longer and in greater health, what they will be doing which marks them out from their 
ancestors is buying and disposing of more goods. The problems are now more external 
in nature as while there will be more production activity, there will also be more waste 
to be disposed of and more products in existence which, during their lifetime, may be 
having an environmental impact. The problem now extends across the life cycle of a 
product from its gestation to its disposal. For these modem westemers, the impact of 
the production process and its ‘spot’ effects have gone elsewhere - their buying habits 
mean that the environmental impacts of their day-to-day living is spread far and wide 
across the planet.
For the developing industrialising world, the same impacts on its populations can be 
observed through its relatively new adherence to manufacturing where the trend has 
been for production to move from the first to the third world with consumption 
remaining primarily and for the time being a first world addiction. In developing 
countries, the increase in population and the move to urban areas exacerbates the 
problem in the same way as occurred in the early days of industrialisation in the westem 
world. History is repeating itself.
So while process controls have achieved much -  product controls and life cycle 
approaches necessary to deal with the diffuse problems of consumption of production
Each o f the cases referred to above (notes 135, 136, 137) affected local areas and people such as the 
customers for the drinking water, and residents of nearby towns or villages. But the costs o f litigation 
were significant. For example, Bair  v Biffa and Corby Litigation went to the Court o f Appeal;
Cambridge Water Co went to the House o f Lords.
See, for example, the trend in population movement from rural to urban areas in China which is 
considered one of the biggest migrations in history coupled with its urban air quality problems; Jonathan 
Woetzel, Lenny Mendonca, Janamitra Devan, Stefano Negri, Yangmel Hu, Luke Jordan, Xiujun Li,
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pathways remain still in the hinterland. Changes which have been introduced, such as 
end-of-life controls, tend to focus on narrow points in the life cycle and do not impact 
sufficiently on manufacturers to determine clear environmentally focused changes in 
their behaviour nor do they succeed in internalising the cost of harm from the product 
which is home by the consumer and ultimately the state. The speed of change is 
inadequate, climate change continues apace and industrial pollution continues, and it is 
necessary to establish a sweeping programme of reform which starts with the 
codification of the law pertaining to the manufacture, use and afterlife of products.
2.4 Consumer choice
Much has been written about the need to control this rapacious consumerism and to 
achieve models of consumption which are sustainable. The reasons why people buy 
goods and products or certain types of goods and products has been examined as part of 
psychological behaviour theory. *"** These theories look to analyse and then change 
behaviour; to lessen environmental impact (or, indeed, social impacts) by persuading 
people to change their buying habits. If people could be persuaded to buy fewer 
products or to choose products which are the least environmentally damaging, the 
problem would be mitigated or even resolved. But the psychology of people’s buying 
habits is complex and the rationale of their buying choices is not readily understood or 
readily capable of manipulation which can be sure to achieve the desired effect.
Behaviour within the current model of westem society is based on an individualistic, 
entrepreneurial concept; freedom of choice is perceived as a right which is an aspect of 
democracy. This notion of choice pervades all areas such as education and 
transportation, as well as the acquisition of goods. Issues such as smoking and 
censorship are seen as representing the dichotomy between the freedom of the 
individual and the duty of the state to intervene to protect the greater good. For 
example, freedom of movement is seen as an underpinning principle of transportation.
Alexander Maasry, Geoff Tsen, Flora Yu, et al. Preparing for China's urban billion Report, (McKinsey 
Global Institute, February 2009).
Beth Savan and Zannah Matson, ‘The Behaviour Imperative: Unlocking the potential o f everyday 
change to reduce global carbon emissions’, in Thoko Kaime (ed). International Climate Change Law and 
Policy Cultural Legitimacy in Adaptation and Mitigation, (Routledge, 2014 -  forthcoming); Leon G 
Schiffman et al. Consumer Behavior 9th ed. (New Jersey: Prentice Hall 2007); Monique Raats et al., 
‘Including Moral Dimensions o f Choice Within the Structure of the Theory of Planned Behavior’ (1995) 
Journal of Applied Social Psychology, 25, (6) 484-494.
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The right of an individual to finance a private car is represented as an aspect of westem 
liberal democracy as opposed to the duty of the state to raise a tax to pay for public 
transport services. The former is seen as freedom; the latter as approaching state 
control to be strictly controlled and limited.
More selfish motives may also intervene: why should I pay a tax to subsidise a train 
which I will not use? Why should I pay for others to travel? This may not represent a 
rational choice for the individual, yet the ideology of freedom of choice may outweigh 
pragmatism. Once a policy initiative is based on this choice, then the behaviour of 
people gets locked in to a certain choice. To pursue the example of transport systems: 
if govemment policy elects to support private transport in preference to public, then 
revenue is committed to roads rather than railways. For people travelling, this means it 
is likely that their choice will be delimited by the lack of suitable and convenient trains. 
The choice at this point is unreal for even if I would prefer to take the train -  regardless 
of the rationale for my preference (pro-environment/less stress) -  if the train is less 
convenient then I am likely to prefer to use the car. Further, once I have been 
constrained to buy a car then I achieve no saving if I leave it in the garage. The cost to 
the traveller of the car is an initial up-front cost plus mandatory annual costs of 
insurance and taxation. To choose the train once a car has been purchased is an 
additional cost rather than a substitutional one.
A considerable discourse on consumption behaviour pattems written from a social and 
psychological perspective is in existence which is beyond the scope of this thesis.*"*  ^
This discourse underpins and informs the development of products and services and 
their marketing. The models which pattern consumer behaviour that have been 
developed as part of this discourse also represent an historical perspective on societal 
development. It is also tempting to consider the extent to which this discourse has not 
simply observed the development of the modem consumer society but has also helped 
to foster it. As the social and psychological aspects of consumer behaviour are better 
understood, so do marketing techniques develop. Business and commerce do not 
simply treat consumer modelling as a purely academic activity but use it to improve
Jackson (2009) n 17.
For example. Andrew McMeekin and Harry Rothman ‘Innovation, consumption and environmental 
sustainability’ introduction to special issue. Technology Analysis & Strategic Management, 24(4), 327.
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business opportunities. This thesis addresses the problem of consumer behaviour 
through the prism of regulation and seeks to control that behaviour by presenting a 
theory of regulation of the product to control what is put on the marketplace and thus, 
unapologetically, to dictate consumer choice.
In “The Mote in God’s Eye”, Niven and Poumelle*"*  ^portray a planet where previous 
civilisations of alien creatures called Moties had used up all the natural resources, and a 
new caste of Moties, known as engineers, had evolved who constantly repaired, rebuilt 
and recycled existing items. Without any virgin resources to exploit, all the metal and 
other materials were rare and, therefore, of huge value, so all products had to be 
constantly upgraded and remanufactured rather than discarded. Bearing an uncanny 
resemblance to a future situation for our planet, a law based on the world and solutions 
of the Moties will drive such an approach to products where the material and energy 
which is embedded in them is treated as the valued resource and raw material for the 
production of new things. The novel principle behind Integrated Product Policy is that 
the controls will focus on the product and horizontally across its life-cycle, cradle to 
grave. Environmental product policy goes further and, as is portrayed in the fictional 
world of the Moties, never allows the product and its embedded energy to be scrapped 
but brings it back into the productive circular economy.
Regulatory environmental controls traditionally focus on selected segments of the life 
cycle of all products and do not discriminate between products. The existing approach 
is process-oriented dealing with ‘spot’ pollution and represents a vertical regulatory 
paradigm. For example, process controls in general focus on mining/quarrying, 
manufacturing and disposal. However, it largely ignores the use phase of products 
which may often be the most environmentally damaging phase and only in specific 
sectoral controls is it aimed at ameliorating the proliferation of waste. European 
‘producer responsibility’ legislation has made some steps in this direction in focusing 
on the end-of-life of certain products such as cars, and electrical and electronic 
equipment. But although this legislation shifts the emphasis in regulatory controls to 
the product, it does so for only one phase in the life cycle of that product -  the disposal
Larry Niven and Jerry Poumelle, The Mote in God’s Eye, (1974, USA, Simon Schuster).
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stage. Packaging legislation also focuses on one stage in the life cycle - the first stages 
where a product is packaged and marketed. Integrated Product Policy, by contrast, 
focuses on the impact of the product on the environment throughout its whole life cycle 
and has the potential for radical change in mechanisms for environmental protection if 
developed further into a full environmental product policy. As Orwat and Karl (1999) 
suggest, ‘Although environmental policy has traditionally focused mainly on production 
and the supply side, it is now beginning to address issues related to products and the 
demand side.’ *"*"* What an environmental product policy should really be aimed at is the 
achievement of the following ethical issue raised by Davidson (2000): ‘How we should 
arrange our systems of production and consumption to ensure the sustainability of the 
Earth under conditions of conspicuous and pressing environmentally limiting 
conditions.’*"*^
In achieving this rearrangement of our systems, at the heart of a holistic environmental 
product policy and a new model law dealing horizontally with products (a law for things 
or codex rerum) must be the imperative to shift the nature of the market from one based 
on a linear production model with its imperative of ‘GDP growth’ to a system where 
resources move round a loop with the holy grail of generating zero waste in the process. 
The laws of thermodynamics may prevent a completely closed loop zero waste 
economy*"*  ^but the aim of the codex is twofold: to minimise waste as far as possible; 
and, to avoid the use and exploitation of virgin resources by extending product life and 
circling products round a loop in which they are recycled, remanufactured or otherwise 
renewed. The codex must seek to ensure that materials are reused, building in 
innovation as part of the whole life loop with the necessary incentives. New economic 
models have been advocated with the original Stahel model*"*^  of the performance 
economy forming the basis for the idea of a circular economy which is now being 
rapidly developed and taken up by others as diverse as the European Commission and
Carsten Orwat and Helmut Karl (1999) Special issue of "European Environment: Integrated Product 
Policy and the Environment", Vol. 9, No. 5, pp. 171-173 at 171.
John Davidson, (2000) ‘Sustainable development: business as usual or a new way of living?’ 
Environmental Ethics, 22(1): 45-71; Robert G. Lee (2012). Look at Mother Nature on the Run in the 21st 
Century: Responsibility, Research and Innovation. Transnational Environmental Law, 1, pp 105-117 
doi:10.1017/S2047102511000136.
Roland Clift and Julian Allwood, ‘Rethinking the economy’, (March 30, 2011) tcetoday. The 
Chemical Engineer.
Walter R. Stahel, The Performance Economy (2"^  ed., Palgrave Macmillan, 2010).
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the People’s Republic of China.*"*^  The following diagram from WRAP demonstrates 
the concept.
Figure 2: Circular economy
These economic models advance the notion of a ‘green economy’ in specific ways, 
displacing the linear approach for one based on the circular flow of materials around a
Clift and Allwood, “Rethinking the economy”, 201 l(n  145); Kenneth Ewart Boulding ‘The 
Economics o f the Coming Spaceship Earth’ in H. Jarrett (ed.). Environmental Quality in a Growing 
Economy, pp. 3-14. (Baltimore, MD: Resources for the Future/Johns Hopkins University Press, 1966); 
European Commission "Manifesto for a Resource Efficient Europe", European Commission - ’ 
MEMO/12/989, 17/12/2012; European Commission, European Resource Efficiency Platfonn (EREP), 
Brussels, 17 June 2013, ‘ Action for a Resource Efficiency Platform’ (European Commission, 2013); 
WRAP EU Vision 2020 < http://www.wrap.org.uk/content/eu-vision-2020> 13 December 2013; Ellen 
Mac Arthur Foundation, http://www.ellemnacarthurfoundation.org/ accessed 6 January 2013. It is also 
advocated in China with a law: Circular Economy Law o f the People’s Republic o f China, adopted at the 
Fourth Meeting o f the Standing Committee at the 11* Meeting o f the National People’s Congress on 29* 
August 2008; Yuan, Z., Bi, J. and Moriguichi, Y. ; Zhijun F, Nailing, Y (2007) "Putting a circular 
economy into practice in China" Sustain Sci 2:95-101; (2006), ‘The Circular Economy: A New 
Development Strategy in China’ Journal o f Industrial Ecology, 10: 4-8; Yong Geng, Jia Fu, Joseph 
Sarkis, Bing Xue, ‘Towards a national circular economy indicator system in China: an evaluation and 
cntical analysis’. Journal o f Cleaner Production, Volume 23, Issue 1, March 2012, Pages 216-224.
WRAP and the CIRCULAR ECONOMY <http://www.wrap.org.uk/content/wrap-and-circular- 
economy> accessed 6 January 2013.
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loop, ‘motie’ style; both models are based on a life cycle approach to products and their 
development. They value stock and seek to ensure that the flow of materials circulates 
round a loop so they are not lost together with their embedded energy. The 7*** 
Environmental Action Programme also includes a reference to the circular economy 
showing a new development in thinking at EU level about the need to change the way 
the economy works. There is a need for a framework that gives appropriate signals to 
producers and consumers to promote resource efficiency and the circular economy. 
Measures will be taken to further improve the environmental performance of goods and 
services on the Union market over their whole life cycle including measures to increase 
the supply of environmentally sustainable products and stimulate a significant shift in 
consumer demand for such products.’*^** This change in thinking is also evidenced in the 
Europe 2020 Strategy*^* and the Roadmap to a Resource Efficient Europe*^^ and is 
highly relevant for the development of the codex which is aimed at bringing products 
into a cycle of reuse and preventing products which do not fulfil this aim from being 
marketed in the first place. The codex is therefore based on these models for achieving 
system change.
The changes which this codex would seek to achieve relate to processes, products and 
organisational behaviour — whole systems. The desirable innovations which will result 
from the development of a circular economy relate to technical questions such as those 
affecting products where positive changes in products or new products are achieved; 
processes - where a given output such as good and services can be produced with less 
output, and, innovations affecting organisations where new management styles aiming 
at, for example, environmental quality systems or health and safety systems, are 
introduced. So the codex is concerned with the development of an environmental 
code which encompasses all elements of process, product and organisational systems 
with a view to avoiding or reducing environmental harm and operating on the basis of a
Decision of the European Parliament and of the Council o f 20 November 2013 on a General Union 
Environment Action Programme to 2020 "Living well, within the limits of our planet" 2012/0337 (COD') 
Paragraph 35, 29.
Communicatiori from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions on 26.1.2011, ‘A resource-efficient 
Europe -  Flagship initiative under the Europe 2020 Strategy’ COM (2011)21.
Roadmap to a Resource Efficient Europe (COM(2011) 571).
This is adopted from the definitions contained in the OECD Guidelines for Collecting and Interpreting 
Technological Innovation Data, OECD, 1997.
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‘zero-waste’*^"* core principle. The codex is essential to the achievement of 
environmental innovation across this spectrum. *^  ^ Could it achieve sustainable 
innovation, i.e. innovation which draws on the three pillar concept of sustainable 
development which is aimed at achieving positive benefits for the environment, society 
and the economy? Plainly, such an aim is more difficult to achieve but might be 
politically necessary since it allows a cost benefit analysis to be undertaken of any 
impact to ensure that the economy is not sacrificed to the environment.*^^ Both Stahel 
and the reports of the Ellen MacArthur Foundation emphasise the economic benefits of 
a circular economy based around performance and include the evidence from industrial 
partners in their arguments. The support of industry for this economic model, which 
makes a radical transformation from a linear to a circular economy based on a loop 
where goods and/or their constituent parts continually circulate round a product loop for 
as long as possible within the laws of thermodynamics, is clearly an essential pre­
requisite. Certainly, in a market economy, no good will come of a proposal to 
introduce an environmental code which rests simply on the demands of the environment 
without allowing the manufacturer to profit. The circular economy does just that in 
that it allows the product to be continually worked on, serviced, repaired and updated, 
providing a huge input to a single product rather than a small input to a large number of 
products. The nature of the input changes, involving more labour to keep the loop 
closed; Stahel argues that is a benefit in creating a large demand for service 
engineers. *^  ^ The codex will seek to drive the development of an innovation system 
which involves a set of relationships interacting in the continual recycling of the 
product, its constituent parts and embedded energy, involving design and production 
techniques and the spread of new and sound economic knowledge. The system 
innovation behind the creation of the codex is to provide a service in a novel way which 
will enhance eco-efficiency. New systems might involve a change from a carbon 
economy to a hydrogen economy; or from the use of fossil fuels to renewable sources of 
energy but the circular economy rests first and foremost on a shift from a system of 
primary linear production to production in a loop, ‘motie’ style. The codex reflects this
This term is used as short-hand for an economy which seeks to minimise waste to the lowest possible 
level consistent with the laws of thermodynamics. See Clift & Allwood, 2011 (n 148).
Hemmelskamp, J., Environmental Policy Instruments and their Effects on Innovation European 
Planning Studies, Vol. 2, pp. 177-194.
For discussion of sustainable development as a core principle / ethical basis for the codex, see section 
8.10 of this thesis.
Stahel (n 147) 179.
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in regulating to drive the development of production in a loop and by preventing linear 
production.
The development of this knowledge of how to operate in a circular economy is also a 
public good just as in the industrialising world where machinery and equipment is 
sparse, the knowledge to undertake repairs with makeshift tools is of high value. *
The economic benefits are clear -  different to those which exist in a world where new is 
prized above longevity - but nevertheless real. So, the circular economy based on 
performance is good for the service engineer but not so good for the primary 
manufacturer using virgin materials. This signifies that a shift is needed in the world of 
manufacturing which is already happening with a variety of businesses developing 
profitably on this foundation. Such businesses are innovative and own the 
intellectual property rights of their developments. They undertake research and 
development of new aspects of their techniques but they represent a fundamentally 
different pattern from the ‘produce it, use it, throw it away’ economy. With signs of 
the system change already occurring and a willingness amongst industry to embrace it, 
the codex will act as an incentive to drive such a paradigm shift.
2.6 Conclusion
The model within which a regulatory framework for the implementation of an 
environmental product policy should be implemented rests upon life cycle thinking. 
While business has formulated approaches to life cycle thinking in relation to supply 
chains what has been lacking is a focus on product life and the need to keep materials 
flowing round a circle with their embedded energy retained. Integrated product policy 
and its key implementing piece of legislation (the Ecodesign framework directive) 
while dealing with the life cycle of the product from cradle to grave, in the main fails to 
address the need to think of the life cycle as cradle to cradle. The need to extend 
product life both in terms of its longevity and also its ability to form the raw materials 
for maintaining a (near) perfect circle has become a feature of life cycle thinking 
exemplified by the work of Walter Stahel and which has been taken up by the Ellen
158
Christopher P. Baker, Cuba Classics, (Macmillan Caribbean 2003) and Richard Schweid, Che's 
Chevrolet, Fidel's Oldsmobile (The University of North Carolina Press 2008).
See, for example, the division of Caterpillar Products: Cat REMAN 
<http://www.caterpillar.com/brands/cat-reman> accessed 13 December 2013 and the enduring business
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Macarthur Foundation. This thesis therefore seeks to go further than the EU Integrated 
Product Policy and its implementation in the Ecodesign regime and describes an 
environmental product policy to distinguish the approach from IPP on which it builds. 
The need to consider the legal perspective follows on from this with the development of 
a normative approach to a regulatory framework to regulate and drive an environmental 
product policy. The thesis refers to this regulatory framework for implementing an 
environmental product policy as a Taw of things’ or ‘codex rerum.’
The next chapter considers the normative basis for the codex rerum.
model operated at XEROX <http://www.xerox.com/about-xerox/environment/recycling/enus.html> 
accessed 13 December 2013.
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CHAPTER THREE: REGULATING FOR AN ENVIRONMENTAL PRODUCT 
POLICY - THEORY AND STYLES OF REGULATION
5.1 Summary
This chapter considers the various styles of regulation which might be appropriate for 
implementing an environmental product policy into a codex rerum and the implications 
for an effective compliance and enforcement scheme. In particular, it considers whether 
such a regulatory framework should be based on a command regime based on licensing 
or permitting (with criminal law as the penal basis supported by a system of 
administrative enforcement notices); on a procedural and reflexive basis (such as 
environmental impact assessment); and, whether it should be risk-based. The 
arguments are also based on consideration of the question as to the extent to which such 
a law represents an opportunity for a fundamental shift from an anthropocentric to an 
ecocentric approach in the manner in which environmental protection would be 
addressed. It addresses the aspect of the research question which asks what regulatory 
frameworks are necessary to control the impact of products on the environment on a 
whole life basis.
3.2 Introduction
Having established in the previous chapter the need for a regulatory framework for 
products it is now necessary to consider the style of regulation to be adopted. Using 
regulation to impose an environmental product policy raises a variety of issues such as 
the design and style of the regulation, its nature, and its sanctions. Regulating can be 
perceived as a negative approach to dealing with a problem or achieving a desired 
outcome; it tends to constrain behaviour; it is restrictive and breach of it may result in 
sanction. It can be civil (or administrative) or criminal -  each with different 
consequences in terms of sanctions. It can crush or enhance technological or other 
innovation and compliance with the regulation may impose costs on industry. Aspects 
of regulation may be perceived as negative - particularly by those on whom the 
regulation falls most heavily.
Regulating to achieve the environmental control of products is about achieving a 
socially engineered solution, representing an intervention in a “free market”. It is 
concerned with social control and can take various forms. One of the delicate balances
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in society is to get the amount of regulation right: too much may impose undue burdens 
on industry, restrictions on trade; or, incursions into personal privacy, civil liberties or 
human rights; too little may mean inadequate public health measures; health and safety 
controls; worker or environmental protection. Product regulation is likely to touch on 
economic and trade issues and, as such, needs to be devised with care to ensure that a 
balance is achieved between economic and environmental impacts. Trade and 
economic impacts are often matters of intense media and political commentary and may 
result in periodic executive reviews of specific regulatory frameworks. Above all, any 
regulatory system needs to work efficiently; achieve its objectives; and, have a measure 
of social acceptability for its effectiveness.
3.3 Purpose o f environmental law', anthropocentric or ecocentric?
Before considering appropriate mechanisms for a regulatory framework for an 
environmental product law and its effective enforcement, it needs first to be asked: 
what is its broad purpose? Sometimes the objectives of environmental law may be 
blurred by state or corporate protectionism*^** or commercial competition but, in its 
purest form, it is arguable that the key aim of environmental law is to eliminate or 
reduce pollution so that the environment - and usually this is given the broadest 
meaning - is protected from harm. The objective may be for the improvement of the 
quality of life for people or for protection of the environment per *^* If the latter, 
then it is a question as to whether the protection of the environment is in fact designed 
to protect the ecoservices on which people depend, or whether it is to protect the 
environment for its own sake with its own right to existence and continuity. Whichever 
of these objectives underlies the purpose of environmental law, particular regulation 
may be aimed at improvement and the restoration of damage and former historic harm, 
or merely maintenance of the status quo — the prevention of further harm Legal 
systems are constructs of man for man and all laws have been made for the purpose of 
regulating the social relations between legal persons; between people and the state; or.
For a discussion of corporate criminal liability see Celia Wells, at page 259 in Geoffrey Hunt and 
Michael Mehta, Nanotechnology: Risk, Ethics and Law, (2006 Earthscan).
For a discussion of environmental rights see, Chris Miller Environmental Rights: Critical 
Perspectives, (Routledge 1998).
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between states.*Environm ental law may have as a primary objective the right of 
people to a quality environment but its objectives may be -  or should be - broader.
To illustrate the argument, a comparison may be drawn between environmental health 
law and environmental law. Environmental health law, despite its title, is only 
concerned with the health of people. *^  ^ Thus, the rules relating to the standards and 
hygiene of foodstuffs are designed to protect human beings from food poisoning and to 
ensure they know what they are eating; health and safety law is designed to protect the 
worker; housing law is concerned to ensure standards are maintained for human 
habitation; statutory nuisance law protects people from injury to health or nuisance, and 
so on. But the objectives of ‘pure’ environmental law are not so precisely focused. 
Water pollution law in the European Union and its Member States may indeed be 
concerned with rules dealing with the quality of water for drinking or bathing purposes, 
but the offences contained in the Environmental Permitting (England and Wales) 
Regulations 2010 refer to acts of more general pollution. The offence of causing or 
knowingly permitting “any poisonous, noxious or polluting matter or any solid waste 
matter to enter controlled waters ”, and the offence where the proper flow of waters is 
impeded so as to lead to a substantial aggravation of “pollution due to other causes; or, 
the consequences of such pollution ” include the possibility that the harm contemplated 
by the law is not limited to that suffered by people. It has been held, that for the 
purposes of these water pollution laws, something can be polluting when “it is capable 
of causing harm in that it may damage a river’s potential usefulness and that “damage” 
can “cover harm to animal, vegetable or other life in a river and/or aesthetic damage” .*^
Likewise, the Environmental Protection Act 1990 created general pollution offences 
relating to waste and contaminated land. Section 33(1) (c), for instance, created an 
offence where waste is treated, kept, or disposed of “in a manner likely to cause
Henry Maine, Ancient Law: Its Connection with the Early History o f Society and its Relation to 
Modem Ideas (Oxford University Press 1866).
Environmental health statutes and environmental health practitioners were previously referred to, 
respectively, as sanitary statutes and sanitary inspectors, arguably a much clearer identification o f their 
role and purpose, Stephen Battersby (ed). Clay’s Handbook o f Environmental Health (20* ed., Spon 
Press, Taylor & Francis Group, 2011).
National Rivers Authority v Egger (UK) (1992) 4 Land Management and Env .LR 130, 209 ENDS 
Report 39 and see R vDovermoss (1995) 159 JP 448, where the Court o f Appeal held that ‘polluting 
matter’ is not defined however it should be given its ordinary dictionary meaning i.e. “to make physically 
impure, foul or filth; to dirty stain, taint or befoul”.
73
pollution of the environment or harm to human health”. Definitions contained in s.29 
Environmental Protection Act 1990 indicate that the environment includes all the 
environmental media (‘land, air and water’); and, pollution to the environment includes
‘the release or escape (into any environmental medium) of waste ! capable of
‘causing harm to man or any other living organisms supported by the environment’. 
Harm means ‘harm to the health of living organisms or other interference with the 
ecological systems of which they form part and in the case of man includes offence to 
any of his senses or harm to his property’. Thus, while man is not excluded, he ranks 
alongside other constituent parts of the environment.
One of the underlying arguments of this thesis is that the concept of environmental law 
(and therefore the codex rerum) does not simply represent a new grouping of areas of 
law which come formally under the head of administrative law, but that it represents a 
significant philosophical change in the concept of law relating to the environment which 
by any standard and in any culture has been concerned primarily with the protection of 
man and his property. By and large, law has been based on the doctrine propounded by 
the Greek Sophists, in particular, Protagoras (c. 490 - 421 B.C.), that “man is the 
measure of all things”. But environmental law has the capacity to accommodate and 
promote objectives which are concerned with the protection of the environment in the 
broadest sense. The argument is important in constructing a codex rerum for an 
environmental product policy which is not simply concerned with the health, safety and 
welfare of mankind but with broader issues such as environmental pollution, 
biodiversity loss, depletion of natural resources and climate change. All these matters 
affect man but within an organic system of effects and counter-effects.
If this hypothesis is correct then it raises numerous consequential matters. For instance, 
the question of locus standi (standing) arises. In general, English law provides that an 
individual can commence an action where there is a legitimate interest to be protected 
which clearly includes property and personal interests. The tort of nuisance protects 
interference with one’s reasonable enjoyment of property; the tort of negligence 
protects and recompenses harm to person and property; an application for judicial 
review may be made in a planning case where an individual has a specific interest to
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protect. But what if the interest claimed is an interest in the environment in general? 
The courts at both UK and EU level have shown some flexibility regarding standing 
and organisational groups are more likely to be heard where they are constituted for the 
protection of a specific part of the environment or as a general interest group.
Another consequential question concerns the competence of the mainstream courts to 
hear cases concerning the environment. Such cases may be highly technical including 
much expert evidence, but, in general, that is not the difficulty as judges frequently 
demonstrate highly sophisticated understanding of scientific and technical issues. 
Nevertheless, frequent demands for a specialist tribunal continue and a step in that 
direction has been made with the establishment in the UK of the General Regulatory 
Chamber (Environment).
So the development of a codex rerum for an environmental product policy rests on a 
conceptual basis which may arguably tend towards an ecocentric approach. This is 
critical as part of an approach towards achieving long-lasting environmental policies of 
which the development of a comprehensive codex for environmental product policy is 
part. A regulatory framework encompassing such a law needs to be evaluated on the 
basis of the various regulatory theories which involve at the outset the identification of 
the purpose of such a codex.
3.4 The purpose o f a codex rerum
So, what are the desired outcomes of the proposed codex within a public interest 
regulatory framework? The outcomes can be viewed as points in the life cycle of the 
product and follow the impacts the product has on the environment. In broad terms
165 Twyford Parish Council v Secretary o f State (1992) 1 Env LR 37; Case C-321/95 P, Stichting 
Greenpeace Council v Commission (1998); Case T-177/01 Jego-Quere et Cie SA vE C  Commission 
(2001).
n 107.
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See Richard Macrory, 'The Long and Winding Road — Towards an Environmental Court in England 
and Wales' (2013) Journal of Environmental Law 371; Lord Woolf, ‘Are the Judiciary Environmentally 
Myopic?’ [1992] Journal of Environmental Law 1; Robert Camwath, ‘Environmental Enforcement: the 
Need for a Specialist Court’ [1992] Journal o f Planning Law 799: Patrick McAuslan, ‘The Role o f 
Courts and Other Judicial Type Bodies in Environmental Management ’ [1991] Journal of Environmental 
Law 195; and Malcolm Grant, Environmental Court Project, Final Report, (Department of the 
Environment, Transport and the Regions, 2000).
Tribunals, Courts and Enforcement Act 2007. Other jurisdictions have already moved towards 
specialist environmental courts, e.g. China, Australia, New Zealand.
See Figure 1.
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the outcomes will inelude: (near) elimination of natural resource use; reduetion or 
elimination of environmental impacts throughout the whole lifeeycle; retention of the 
product, its constituent parts and embedded energy as materials stock within a circular 
economy; and, (near) waste elimination.
3.4.1 N atural resource use
The reduction and elimination in the use of natural resources is consistent with the aims 
of sustainable development'^® and is a publie interest aim. Principles of sustainable 
development are consistent with an anthropoeentrie approach and rest on the pillars of 
economies and society as well as the environment. The principles are also designed to 
protect the interests of future generations -  intergenerational equity -  so the 
anthropoeentrie approach can be clearly seen here. Here, a design approach to products 
which forces manufacturers to consider the impact their products have on the natural 
environment and the extent to which their exploitation of virgin resources can be 
eliminated, is a specific outcome of an environmental product law. Factors such as the 
retention of products, their constituent parts and embedded energy within a circular 
economy and their recyclability can be built into the design stage to minimise natural 
resource use. The old adage that one man’s waste is another man’s natural resource is 
refined and perfected; the product itself will be the raw material for its future 
regeneration in its next life.
3.4.2 Use phase
While current process and waste controls focus on the manufacturing and end of life 
stages (cradle a n d  grave), very little regulation (prior to the Ecodesign legislation which 
concentrates on energy use) focussed on the environmental impact of the use stage 
which is critical as the most damaging aspect of a product may occur during its lifetime. 
A car, for example, has its major impact on the environment during its use phase when 
it consumes more resources and makes more emissions than during its manufacture and 
disposal. A mechanism which requires manufacturers to contemplate the impacts the 
product has on the environment during its use phase is an essential outcome for the 
environmental product regulatory framework — the codex rerum. Focussing on the
170 ccr
‘Report o f the World Commission on Enviromnent and Development: Our Common Future”; 
transmitted to the General Assembly as an Annex to document A/42/427 - Development and International 
Co-operation: Environment (known as the Brundtland Report).
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beginning and the end of a product’s life is a reasonable start but should not be allowed 
to assume, without further enquiry, that the solution to environmental harm begins and 
ends at these two points. The use phase needs to be regulated as part of the codex to 
minimise and ameliorate environmental impacts and this, as part of a preventive and 
precautionary strategy, needs to be addressed during the design of the product.
3.4.3 Waste minimisation
Waste minimisation is a clear and identifiable outcome of current waste management 
legislation and will remain so for the codex rerum. The codex will address the end of 
life of the product and require that the product must be designed with a view to its 
reclamation when its current useful life is over so that it becomes the feedstock for its 
reincarnation as the next product. The 2008 House of Lords Science and Technology 
Committee report on waste reduction lists a number of areas which could be addressed 
to enhance the possibility for waste reduction in products.'^' These are: sustainable 
design, design for durability, product light-weighting, design for disassembly, 
recyclability, re-usability and cradle to cradle d e s i g n . C u r r e n t  waste legislation 
which requires take-back of certain products was an advance and one to be welcom ed 
but the codex will take a significantly different approach in requiring the integration of 
end-of-life into the very design of all products so will address the question at the 
beginning of the first cycle. Attempts to address the design of the product can be seen 
in such legislation as the Waste fi-om Electrical and Electronic Products Directive 
(WEEE) but the codex will take the design stage as a central core for regulation of the 
product shifting the emphasis from the disposal stage (as in WEEE). It is conceivable 
that there is nothing to be gained fi-om eliminating all waste (or as much as possible -  
the zero-waste option runs counter to the laws of thermodynamics in any event). 
Again, however, the concept of a closed-loop society and a circular economy are highly 
attractive where little is wasted and everything is returned to a useful purpose. The 
moral high ground requires that we ‘waste not want not’ and it is difficult to deny the 
attraction of aiming at a society where nothing is thrown away. The cradle to cradle 
concept develops this theme in that it argues that waste can be designed out of products
House of Lords Science and Technology Committee, 6th Report of Session 2007-08 Waste Reduction 
Volume 1; Report (HL Paper 163-1) (London, The Stationery Office, 2008).
Ibid., paragraphs 3 .1-3 .16 .
Julie Hill, Ben Shaw and Hannah Hislop, A Zero Waste UK, (Institute for Public Policy Research and 
Green Alliance 2006) and see the Government Review of Waste Policy, (DBFRA, London, 2011).
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and processes and everything should be made either from natural products which decay 
or from which energy can be recovered in accordance with the waste management 
hierarchy or technical constituents which can be the feedstock for future products.
A codex rerum would operate on a cradle-to-cradle basis. The diagram below at Figure 
3 demonstrates the complexity of this systemic approach to a circular economy.
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So, in what manner could current regulations be treated to achieve the objective of the 
codex rerum at the end of life? Current regulations focus on the concept of take-back 
legislation or extended produeer responsibility. These are aimed at requiring 
producers and manufacturers to be accountable for and take back their products at the 
end of the product’s life and they also implement the ‘polluter pays’ principle.
174
William McDonough and Michael Braungart, Cradle to Cradle: remaking the wav we make things 
(New York: North Point Press, 2002).
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Legislation is used to enforce this as the waste product is not generally viewed as an 
economic asset so a command and control mandate is necessary to change the treatment 
of waste into the raw materials for the next cycle of products. The idea behind take- 
back legislation is sound although it has been argued that the implementation of it 
frequently fails to carry through the laudable objectives. At European level, the 
current regulations comprise: Packaging and Packaging Waste Directive (94/62/EC and 
2004/12/EC); End of Life Vehicles (ELVs) Directive (2000/53/EC); Waste Electrical 
and Electronic Equipment (WEEE) Directive (2012/19/EU); The Restriction of the use 
of certain Hazardous Substances in electrical and electronic equipment (ROHS) 
Directive (2002/95/EC)Ecodesign Directive (2009/125/EC); and the Batteries and 
Accumulators and Waste Batteries and Accumulators Directive (2006/66/EC). As a 
general principle, these regulations encourage waste reduction by seeking to achieve 
advances in the design of the relevant product to enhance its recyclability or reuse. The 
first of the Directives in this field -  the Packaging D i r e c t i v e -  had as its aim ‘to 
harmonise national measures to prevent or reduce the impact of packaging and 
packaging waste on the environment and to ensure the functioning of the Internal 
Market. Responsibility was placed throughout the supply chain on manufacturers to 
retailers by the imposition of targets. The objective of the Packaging Directive has led 
to tangible r e su l t s ' and  the updating of the Directive on a national level has seen a 
progressive increase in targets for recovery for recycling. It has influenced a change in 
the nature of packaging with lighter recyclable plastics being used more extensively 
with implications for transport and emissions. The Waste Electrical and Electronic 
Equipment Directive (WEEE)'^^, focuses on one stream of products. In its original 
form in 2002, it was coupled with The Restriction of the use of certain Hazardous
Alice Castell, Roland Clift, and Chris France, (2004) ‘Extended Producer Responsibility Policy in the 
European Union’, Volume 8, Number 1-2, Journal o f Industrial Ecology, 4-7.
As amended by Directive 2008/35/EC o f the European Parliament and of the Council o f  11 March 
2008 amending Directive 2002/95/EC on the restriction o f the use o f certain hazardous substances in 
electrical and electronic equipment as regards the implementing powers conferred on the Commission.
Implemented in the UK by the Producer Responsibility Obligations (Packaging Waste) Regulations 
2008 (SI 2008/413) and the Packaging (Essential Requirements) Regulations 2003. The former impose 
an obligation on eligible business to register and recover specified amounts o f packaging waste. The 
process is certified by a packaging recovery note which is a market-based instrument. The latter are 
concerned with the design and volume o f packaging with a view to waste reduction.
For a discussion o f targets for household waste see Department of Food, Environment and rural 
Affairs, Review o f Targets for Recycling & Composting o f Household Waste and their Interaction with 
Other Targets’, (DEFRA, 2005). See also the Scottish review; Natural Scotland ‘Zero Waste Plan -  
Guidance for Local Authorities’ (Natural Scotland and SEPA, 2011).
Directive 2012/19/EU o f the European Parliament and o f the Council o f 4 July 2012 on waste 
electrical and electronic equipment (WEEE) OJ L 197/38.
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Substances in electrical and electronic equipment Directive, (“RoHS”)'^ ® which is a 
prohibitory piece of legislation in that it bans certain specified hazardous substances in 
electrical equipment . A narrow objective of WEEE (and RoHS) is the elimination of 
these hazardous substances in the waste stream. The broad objective is the imposition 
of extended producer responsibility to require producers to take back this equipment 
fi*om the consumer at the end of its life. Indent 12 of the preamble to WEEE suggests 
that the process is designed to “facilitate their repair, possible upgrading, reuse, 
disassembly and recycling”. Perforce, the waste reduction objective was a primary 
concern in the development of this directive. “The Council in its Resolution of 24 
February 1997 on a Community strategy for waste management insisted on the need for 
promoting waste recovery with a view to reducing the quantity of waste for disposal and 
saving natural resources, in particular by reuse, recycling, composting and recovering 
energy from waste and recognised that the choice of options in any particular case must 
have regard to environmental and economic effects but that until scientific and 
technological progress is made and life-cycle analyses are further developed, reuse and 
material recovery should be considered preferable where and in so far as they are the 
best environmental options.” '^  ^This responsibility takes various forms. Producers are 
required to provide full identification of the materials used on their products and to label 
accordingly and consumers must be provided with the possibility of fi*ee disposal of 
such equipment. Producers have a negative obligation imposed on them in that they 
must not design a product so that it cannot be reused (unless they can show that this 
design feature has overwhelming environmental or health and safety advantages).
These examples illustrate the way in which end-of-life laws have progressed the case 
for the elimination of waste. It is now necessary to examine the way in which 
regulatory theory can take this argument further in the development of a comprehensive 
codex rerum.
RoHS Directive 2002/95/EC.
Specifically it requires the substitution of lead, mercury, cadmium, and hexavalent chromium and 
brominated flame retardants (polybrominated biphenyls (PBB) or polybrominated diphenyl ethers 
(PBDE)) in new electrical and electronic equipment put on the market from 1 July 2006.
Indent 4 in the preamble to WEEE (2012/19/EU).
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3.5 The theories o f regulation
In developing an environmental product law which rests on an ecocentric approach and 
which make a fundamental shift in the style of regulation for environmental protection 
from processes to products, it is necessary to consider the most appropriate theoretical 
basis for such a novel law. The most relevant theory of regulation is public interest 
theory. The problem of capture theory also needs to be considered.
3.5.1 Public interest theory
Public interest theory (sometimes called the normative analysis as a positive theory 
may be defined as where regulation is enacted as a result of the pressure brought to bear 
by the public to correct a market f a i l u r e . T h e  concept of market failure recognises 
that the market is not perfect and that, on occasion, an uncontrolled market can fail to 
allocate valuable natural resources in an equitable manner or put a value on the 
environment (or public health) which truly reflects its worth and the ecoservices it 
provides and on which mankind are wholly dependent. A market failure may arise 
where there is an imbalance in competition or where the external costs of production are 
not accounted for in the price. The unregulated market has failed to internalise external 
costs which are then borne by society in general (or individuals in particular) -  for 
example, the case of acid rain which was said to be produced by the alkaline industries 
in the UK and then rained ruinously on Scandinavian and German forests; or the effect 
of climate change across the g l o b e . M a r k e t  failures may also arise from an 
imbalance of power and knowledge (an asymmetry) between producer and consumer. 
The justification for government intervention as arising when, in neo-classical terms 
there is a market failure, might be described as being where the economist ‘knows the 
price of everything and the value of nothing’.'^ ® In this sense, it represents a failure of 
the market to achieve efficiency . Posner argues that: ‘Efficiency is a technical term: 
it means exploiting economic resources in such a way that human satisfaction as
W KipViscusi, John M Vernon and Joseph E Harrington, Economics o f  Regulation and Anti-Trust, 
ed, (Cambridge. MA; The MIT Press 1995).
Edward Rubin, ‘Deregulation, Reregulation and the Myth o f the Market’ (1988) 45 Washington and 
Lee Law Review 1249.
David M.Driesen and Sanja Bogojevic, ‘Economic Thought and Climate Disruption; Neoclassical and 
Economic Dynamic Approaches in the USA and the EU’(2013) Journal o f  Environmental Law 25 (3); 
463; Nicholas A. Ashford ‘Government and Environmental Innovation in Europe and North America’ in 
Mathias Weber & Jens Hemmelskamp, (eds.) (2005), Towards Environmental Innovation Systems 
(Springer;Heidelberg 2005) pp 159-174.
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measured by aggregate consumer willingness to pay for goods and services is 
maximised’. I n  general, therefore, a market failure is an instance where the free 
market has failed to correct issues regarded by the public as fondamental to their 
i n t e r e s t s . I n  fact, the emphasis on the consumer interest is misplaced since as a 
consumer, there may be no willingness to pay for the external harm whereas, as Sagoff 
argues, as a citizen there may be other moral values at work: ‘many of us who never 
visit a magnificent landscape may believe nevertheless that society has a duty to 
preserve it’.'^  ^ Stempel, likewise, characterises the aims of citizens and consumers as 
being ‘schizophrenic’.'^ ® Regulation can be set up, therefore, to deal with the problems 
of market failure in the form of externalities or spillovers such as atmospheric pollution. 
Normally such environmental externalities are not included in the life cycle costs of 
production and operation and remain as external costs borne by the public and society in 
general rather than falling on the producer (who in this context might be described as 
the polluter). Likewise, the production of waste during the manufacturing stage 
represents a negative in terms of the balance sheet of the producer. Unless the producer 
can turn it into a by-product (and even then it is unlikely to be as profitable as the main 
and intended product of his manufacturing process) then it is something which is only a 
burden to him and will fall to be regulated under waste management regimes.'^' So, the 
production of waste at all points during the lifecycle of the product is a failure of one 
kind or another. Market failure theory presupposes that the demand for regulation will 
arise when the market has failed to adequately control the problem and where there is 
perceived to be a gain which can be made by the public — i.e. where the public interest 
in regulation becomes overwhelming. One weakness in this theory is that regulations 
can be developed where the public interest is not overwhelming. It is at this point that
“What is a cynic? A man who knows the price of everything and the value of nothing.” Lord 
Darlington in Act 111, Lady Windermere’s Fan (1892), Oscar Wilde.
Richard Posner, (1974) Theories of Economic Regulation’ 5 The Bell Journal o f Economics and 
Management Science 2, 335; Richard Posner, A Failure o f Capitalism (Harvard UP 2009).
So, when the water industry was privatised in the UK in the 1980s, pressure was brought to bear on the 
government to set up a separate regulatory body to ensure quality control was maintained.
Mark Sagoff,’Values and Preferences’ (1986) 96 Ethics 2, 311; Mark Sagoff, The Principles of 
Federal Pollution Control’ (1986) 71 Minnesota Law Review 19.
' “ Jeffrey Stempel, ‘Embracing Descent: the Bankruptcy of a Business Paradigm for Conceptualising and 
Regulating the Legal Profession’, (1999) 27 Florida State University Law Review 120.
Palin Granit Oy v Vehmassalon Kansanterveystyon Kuntayhtyman Hallitus Case C-9/00 [2002] All 
ER (D) 109 (Apr); H McKay, M Wilder, P Cumow and L Fitz-Gerald Policy Profile: The Application of 
Waste Legislation to Bio-Energy (2006) European Environments, 368-375; Rosalind Malcolm and 
Roland Clift ’Barriers to Industrial Ecology: The strange case o f “the Tombesi Bypass” ’ (2002) Journal 
of Industrial Ecology, Volume 6, Issue 1, Editorial.
82
regulation can be discredited by industry and then fall into disregard and disuse -  an 
effect which itself can spill over to discredit ‘good regulation’ Hantke-Domas 
(1993)'^^ argues that the public interest is equivalent to the public expecting to be 
treated ‘reasonably or fairly’ and ‘with moderation’ and cites the comment of Lord 
Mathew Hale'^"' from his treatise ‘de Partibus Maris’ where he indicates that, in 
certain circumstances, private property rights must accede to the public interest; “Where 
private property is, by the consent of the owner, invested with a public interest or 
privilege for the benefit of the public, the owner can no longer deal with it as private 
property only, but must hold it subject to the rights of the public in the exercise of that 
public interest or privilege conferred for their benefit.”'
For the codex, it is argued that the ecocentric basis is an aspect of the public interest in 
that the necessity for regulatory action is justified by the impact of production and 
consumption on the planet. While there are clear, anthropoeentrie requirements which 
alone can justify regulation, the broader interests of the planet should be recognised as 
the dominant feature of the codex.
3.5.2 The problem of capture theory
Capture theory ' res t s  on the autocratic basis of government with its absolute control 
over the promulgation of regulation and its ability to favour regulated corporations. 
Where an agency has been set up to enforce government regulation it may eventually be 
subject to ‘capture’ by the entities for which it is responsible so that it will act in a way 
which is to the advantage of those it regulates. This can be seen in the way that 
lobbying is an activity in which such companies will expend considerable resources and 
time. If lobbying were ineffective then little expenditure would be incurred but the 
evidence is that lobbying is effective. Sometimes, there is a personnel transfer between 
the regulator and the regulated which, although not perceived as a corrupt practice, is
Viscusi, Vernon and Harrington (n 183); Nicole van Nes and Jacqueline M Cramer, ‘Product Lifetime 
Optimization: A Challenging Strategy towards more sustainable Consumption Patterns’ (2006) Journal of 
Cleaner Production, 14, nr. 15-16, pp. 1307-1318.
Michael Hantke-Domas, ‘The Public Interest Theory of Regulation: Non-Existence or 
Misinterpretation’, (2003) Volume 15, Number 2, European Journal of Law and Economics, pp. 165-194. 
Vol. 2 of Tracts published by Mr. Hargrave, part 2, ch. 6, p. 77. Source: 104 English Reports 206. 
Referred to in the case of Allnutt v Inglis (1810)104 English Reports 206. 
ibid at 206.
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nevertheless evidence of the close working relationship between the two sides of the 
regulatory coin — this might be described as the ‘gamekeeper turned poacher’ theory. 
Capture theory also postulates that the regulated company is a more successful 
enterprise than the unregulated. However, lobbying is not a fail-safe process and can 
have varying degrees of success- it is plain that there are many regulations which are 
not deemed acceptable by industry. At best, however, when conducted during pre­
legislation consultation phases, it frequently achieves levels of negotiated compromise 
between the original regulatory proposals and the final outcome which is achieved 
during the process of consultation which itself is an admission that there is room for 
compromise. It is not altogether clear why capture theory occurs. After all, a regulator 
could simply issue a decree and set about enforcing it. It may be though that experience 
demonstrates that consensual regulation is more likely to be successful so the very 
process of consultation gives rise to a relationship between industry and the regulator 
which is built on mutual trust and confidence leading to the possibility that the 
psychological desire to please then permits the balance to tip in favour of the industry. 
More pedestrian explanations might include the prospect for enforcement agents or 
other employees of the regulator that their future employment might lie amongst the 
regulated.
policy
A regulatory theory which encompasses the protection of an interest beyond the narrow 
interest of people requires a different perspective. Public interest theory may provide an 
exemplar in that it acknowledges the right of society to seek legislative proteetion from 
the incursions of private or corporate interests. But at no point does it formally admit 
that the public interest may also include the interest of the environment on an ecocentric 
basis. It is not, in fact, necessary for an environmental product law and the codex to be 
set up on an ecocentric basis. It is, in most instances, possible to demonstrate that the 
protection of any particular aspect of the environment will have benefits for people 
whether that protection is in respect of physical impacts on the environment or aesthetic 
values. The Gaia theory originally expounded by James Lovelock, argues that the earth
George J Stigler, ‘The Economic Theory o f Regulation’ Bell Journal o f Economics, 2, 1971:3-21; 
Keith Hawkins, Environment and Enforcement: Regulation and the Social Definition o f  Pollution (OUP
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behaves like a super organism of which everything is part and which results from the 
interaction of physical, chemical and biological processes: "the self-regulation of 
climate and chemical composition is a process that emerges from the rightly coupled 
evolution of rocks, air and the ocean - in addition to that of organisms. Such 
interlocking self-regulation, while rarely optimal - consider the cold and hot places of 
the earth, the wet and the dry - nevertheless keeps the Earth a place fit for life."'^^ From 
that position it can be argued that any environmental law will ultimately be for the 
benefit of people whether in the short or long term, or directly or indirectly. 
Nevertheless, it is difficult within the current theories of regulation where such matters 
as market failure and the power of the corporate lobby are major players, to adopt laws 
where there is not a clear and immediate interest to be achieved which benefits the 
economy and/or society in general. The proposed codex rerum for an environmental 
product law will adopt a life cycle approach (from cradle to cradle) for the assessment 
of the environmental impacts of the product and force the manufacturer to adapt and 
make changes on account of that approach. Any law within that framework which is 
not clearly essential to the immediate protection of the environment will be subject, at 
worst, to challenge or, at best, to an enforcement and implementation failure. 
Pragmatically, therefore, economic benefits need to be identified, evaluated and 
advocated as part of the process and an argument made within a public interest 
theoretical framework for the adoption of an environmental product law.
3.7 Developing the codex rerum for environmental product policy 
What is it that we want to achieve from a system of integrated environmental product 
controls? Do we want a set of regulations which result in sanctions every time they are 
broken? Or, do we want a set of regulations which result in the development of 
products which have the least detrimental effect on the environment and which circle 
round the loop of productivity? We certainly want the latter; we may also need the 
former. How best to achieve the latter result of ‘good products’ circling round a green 
economy?
1984).
James Lovelock, Gaia -  A New Look at Life on Earth, (Oxford University Press 1979) and The Ages 
of Gaia: a biography of our living earth (W.W. Norton, New York, 1988).
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If the European integrated product policy represents a radical new approach to 
environmental pollution in that it is based on a life cycle analysis of environmental 
impacts of a product, then is there a radical new approach to the mechanisms for 
achieving that control? And can that approach take the European IPP and its spawn, the 
Ecodesign regime, to the next level by driving the development of a circular economy? 
The objective of European integrated product policy is to limit the products which are 
available on the market to those which have the best possible outcome in terms of their 
environmental impact and to debar entry to products which do not conform with the 
requisite performance standards.
3.7.1 Addressing a specific product
The codex will focus on the product. Banning a specific product which fails to meet 
the criteria is one mechanism for the codex. Such a ban would be supportable on the 
basis of the preventive and precautionary principles under Article 191 TFEU and the 
integration principle under Article 11 to counter arguments concerning breach of the 
principle of free movement of goods'^^ with reliance on Article 36 TFEU and the rule 
of reason.^ ®® Another route would be labelling so purchasers knew which product was 
less environmentally damaging. Labelling is probably the softest form of enforcement 
relying on moral choices being made by purchasers. Another option is a tax levied on 
the ‘less good’ — to ‘downright bad’ product which could be a graduated tax increasing 
as the product descended down the scale of ‘badness’. This might render the ‘bad’ 
products less attractive since they might cost more. The financial disincentive could 
work in two directions; firstly, it puts a burden on the manufacturer so that he is 
functioning as a tax collector; and, secondly, it makes the product more expensive for 
the purchaser. This does assume that the manufacturer does not find it worthwhile to 
absorb the cost and not pass it on to the purchaser. He might, for example, discover that 
people were still prepared to pay more for a bad product where adroit marketing might 
make it irresistible to a sufficient number of purchasers to make continuing production 
of this product worthwhile. The end result of the tax may not be to achieve
199 Case T-13/99 R Pfizer Animal Health SA/NV v Council of the European Union and Case T-70/99 R 
Alpharma Inc. v Council o f the European Union; Case C-\%li%l Commission v Denmark [1988] ECRI- 
4607 (‘Danish Bottles’).
Case 37/83 Rewe-Zentralen Landwirtschaftskammer Rheinland [1984] ECR 1229 (‘Cassis de Dijon’)- 
Barnard (n 61).
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environmental benefits although taxation does have the potential to shift consumer 
buying patterns.
Another control route could be to put a subsidy on the ‘best’ product. This would be a 
financial incentive rather than disincentive, which would reward the ‘best’ 
manufacturer. The subsidy has operated extensively in the European agricultural 
industry - either rewarding (or persuading) farmers for growing certain crops or for not 
growing crops at all. Plainly, this policy works as no farmers refuse the subsidy, 
although some may choose to specialise in other areas such as ‘organic crops’, on the 
basis that there is a higher yield. So, a subsidy for producing the ‘good’ product might 
be effective.
This mixture of private production and public controls raises other questions. If the 
state is paying a manufacturer to produce a good product why should the state not 
simply take over its production altogether? Central state control is not a fashionable 
concept - or one likely even to be viewed as a credible option in the vast majority of 
states under current political thinking. The argument against would be based on the 
principle that freedom of choice is a natural right. Indeed, it may also be viewed by 
some as a basic human right. In practice, this might translate to the ‘right to buy’ and 
use an environmentally damaging product.
Use of these financial instruments has become an ideological fashion and the triumph of 
the market model has given rise to an unquestioned assumption ‘that what is required is 
either a carbon tax or an emissions trading scheme.’^ ®' But as Beder argues, ‘the 
overwhelming consensus is that market instruments are the way to go. This consensus is 
the consequence of years of promotion of market instruments by economists and 
corporate-funded neoliberal think tanks. Market instruments are bom of ideology -  faith 
in the power of markets -  and the desire to avoid more effective regulation. There is 
little independent evidence that market instmments are environmentally effective.
Sanja Bogojevic, Emissions Trading Schemes: Markets, States and Law (Hart Publishing 2013); David 
M Driesen and Sanya Bogojevic, ‘Economic Thought and Climate Disruption: Neoclassical and 
Economic Dynamic Approaches in the USA and the EU’(2013) Journal o f Environmental Law 25 (3): 
463; David M Driesen, The Economic Dynamics o f Law (CUP 2012); Sharon Beder, Carbon Pricing: the 
triumph of market ideology. International Sustainable Development Research Society Newsletter, Issue 3, 
2011.
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While direct regulation is aimed at directly changing the behaviour of polluters by 
outlawing or limiting certain practices, market instruments aim to make 
environmentally damaging behaviour cost more and/or to make environmentally sound 
behaviour more profitable. Direct regulation is said to be inefficient because it requires 
all firms in a sector to meet uniform emission standards regardless of a firm’s ability to 
meet them. Market instruments, it is claimed, enable the market to find the least cost 
method of achieving emissions r e duc t i ons . Us i ng  market instruments as part of a 
product policy to drive the production of green products may be one route but, like 
voluntary agreements, are unlikely, as Driesen, Bogojevic and Beder argue, without the 
background of direct regulation, to achieve change of a permanent nature. Law is 
needed as the driver for permanent change.
Another approach could be to persuade significant sectors to buy ‘good’ products. 
Government bodies are highly influential in changing markets as they can exert control 
when making purchasing options. Public procurement policies can change purchasing 
practices in such a significant sector of industry -  manufacturers and suppliers -  that the 
impact of this can have a ripple effect. Where a sector of government includes within 
its purchasing policy the requirement that goods and services should be ‘good’ then it 
can force change in the marketplace. With a higher production of such ‘good’ products, 
marginal costs may fall and the product itself may become more attractive to a broader 
market.^®  ^ In addition, extensive use of a particular product by one sector may 
influence other sectors if compatibility issues arise. In other words if, for example, a 
government body uses certain software, the private sector may be influenced to adopt 
the same product in order to ensure straightforward communication. Thus, public 
procurement policies may significantly encourage the use of the ‘good’ product beyond 
the narrow confines of the purchaser. The problem with procurement is that it has a 
market-based approach seeking to influence the market by using external forces of the 
purchasing power of public bodies. Such forces may not operate because the economic 
(or indeed, the social) impacts outweigh the environment. Just as the implementation of 
the concept of sustainable development gave recognition and substance to the 
competing aims of the economy, society and the environment, so do public procurement 
policies. They contain no imperative to give the environment any priority status.
202 ibid.
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Further, they guarantee no long-lasting pervasive effect only biting on each individual 
contract in turn. Of course, they may influence behaviour in the long term in that they 
allow consideration to be given to environmental factors. But their effect is on a 
contract-by-contract basis. At the point of purchase, one product may be preferred over 
another on environmental grounds. The policy may therefore mean that, if suppliers 
and manufacturers perceive a developing trend towards the purchase of ‘good’ products 
(perhaps with price as a secondary consideration), then they are encouraged to devote 
more resources to their production and marketing. But there is nothing in a public 
procurement policy to prevent a purchasing decision in relation to the next contract 
being based on priee rather than environmental protection since each contract stands 
alone. The manufacturer/supplier may have no certainty that future purchasing trends 
will be based on the evaluation and prioritisation of the environmental impact of the 
product.
A better approach would be to focus on the production decision as opposed to the 
purchasing decision. If only good products were available, the purchasing decision 
would be constrained by availability at the outset. No difficult choices would have to 
be made. How, therefore, could a product policy be developed which impacted at the 
earliest stage preventing the marketing of environmentally damaging products?
3.7.2 Ex-ante regulation
Most controls on pollution occur post-facto and are bolted on to the production and 
consumption stages. A key change would occur if the implementation of controls could 
occur at and be implemented into the research and development stage. If all new 
products were required to have been subjected to a proeess which involved an 
assessment of their environmental impacts throughout their life cycle (cradle to cradle) 
then both a preventive and a precautionary approach could be implemented. The very 
best environmental planning occurs where environmental impacts are anticipated and 
steps taken at the outset to mitigate and reduce such impacts.
The codex rerum will only be effective if it is designed to bite at the outset, in other 
words, before the product is launched and during its design. This aspect of the codex
See the discussion o f sustainable public procurement in Chapter 7 o f this thesis.
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would apply, therefore, initially only to new products. The prospect of applying such 
an approach to existing products would be politically and practically unacceptable at the 
outset. Nevertheless, it is worth bearing in mind that many other policies, such as the 
REACH^®"' (Registration, Evaluation, Authorisation and Restriction of Chemicals) 
regulation and the system of developing plant protection products, have proceeded in 
this way -  ‘new’ chemicals first followed by chemicals already on the market.^®  ^ There 
are two possible models for such an approach. One is REACH; the other is the 
environmental impact assessment procedure under European Directive 2011/92.
3.7.3 The REACH model
REACH is specifically concerned with the protection of human health and the 
environment and, in line with the Lisbon Treaty, seeks to achieve such protection at a 
“high level”. The justification for such an intrusive regulation rests on principles of 
harmonisation, fi*ee movement of goods in the internal market, competitiveness and 
innovation, as well as, inevitably, the concept of sustainable development.
A primary objective of REACH is to ensure that “chemicals are produced and used in 
ways that lead to minimisation of significant adverse effects on human health and the 
environment”.^ ®^ The aim is to replace “substances of high concern” with “less 
dangerous substances or technologies”,^ ®^ and, in order to oversee this process, a 
European Chemicals Agency was established. REACH is preventive in character in 
that it seeks to control the manufacture, the importation or the use of such substances 
which present a risk to the environment. It does this by placing duties on those 
involved in manufacturing, importing and using such chemicals. These duties all arise 
at points prior to the marketing and retailing of products which incorporate such 
chemicals.
Regulation (EC) No 1907/2006 of the European Parliament and of the Council o f 18 December 2006 
concerning the Registration, Evaluation, Authorisation and Restriction o f Chemicals (‘REACH 
Regulation’), establishing a European Chemicals Agency, amending Directive 1999/45/EC and repealing 
Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council 
Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC. 
Chapter 8 of this thesis sets out a transitional roadmap towards establishment of the codex rerum. 
Preamble, paragraph 4, REACH Regulation.
Preamble, paragraph 12, REACH Regulation.
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The regulation does not set out simply to ban chemicals deemed to be harmful, but to 
identify, register and restrict their use. Information is also collated to be passed down 
the supply chain so that further users have the knowledge to understand the risks 
associated with the chemical. This information chain extends from manufacturers and 
importers to downstream users and distributors. It does not need to extend to the 
consumer as, by the time the chemical, in whatever form it takes, has reached the 
consumer, REACH has (or should have) already achieved its objective.
The REACH procedure is informative and centres on hazard identification and risk 
management. Substances used on imported goods in quantities over one tonne, must be 
identified and a dossier drawn up evaluating their hazards. This dossier must be 
registered and the European Chemicals Agency acts as a monitor of industry. So, it is 
self-regulating by industry with the Agency in the position of monitor with power to 
check whether the safety dossier has been properly drawn. The dossier is then passed 
down the supply chain so that downstream users may adopt safety measures when 
dealing with the substance. The control mechanism is that, without registration, the 
substance cannot be marketed. This, therefore, prevents the substance ever being 
incorporated in a product until it has been identified. The precautionary principle 
operates at a different level to the preventive principle and the REACH Regulation does 
require a precautionary approach.^®^
3.7.4 A reflexive approach to an integrated product policy
Much of environmental law might be described as procedural. Licensing, a key form of 
environmental control is a process as is Environmental Impact Assessment. The 
Directives on Environmental Assessment (Directive 2011/92/EU (’Environmental 
Impact Assessment’ — EIA Directive) or for public plans or programmes on the basis of 
Directive 2001/42/EC (’Strategic Environmental Assessment’ -  SEA Directive) require 
procedures to be followed which ensure that the environmental implications of 
decisions are taken into account before the decisions are made. Consultation with the 
public and interested bodies is a key feature of the process. Both Directives aim at a 
high level of protection of the environment (Art 191, TEU) and seek to contribute to the
Article 3, REACH Regulation.
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integration of environmental considerations into the decision-making process (Art 11 
TFEU).
The shortcoming of a process is that, once complied with, no further challenge can be 
made unless variations and modifications can be enforced and usually these may be 
subject to compensatory measures. So the decision that results from the process, 
whether that is a planning approval or a policy, may not normally be challenged on 
substantive grounds if the process from which it resulted was properly undertaken. 
Environmental impact assessment is probably the area which is truly procedural in that 
it feeds information into another process which results in an authorisation - so it is part 
of a licensing process. The granting of a licence results from a procedure which 
incorporates information which may be influential in the determination of the licence or 
which may be disregarded.
The question is: could a procedure be adopted as part of the codex for an environmental 
product policy? Should that be a full-blown licensing process which could control the 
placing of new products on the market in just the same way as the REACH Regulation 
controls the placing of substances? Or, if the enormity of such a task renders it 
infeasible, could there be a process akin to environmental assessment prior to the 
marketing of new products? Such a process could be a pre-requisite to the placing of 
the new product on the market but might be allowed to fall short of a full licensing 
approach. The next question would be: How valuable would such a process be?
Being procedural in nature, would it amount simply to a check-list of boxes which 
could result in a formulaic approach? And, finally, who would regulate it?
5. 7.5 A possible model for undertaking a sustainability impact assessment o f products 
The process could be implemented in phases: new products first with existing products 
gradually brought in. Such phased implementation is standard as can be seen in the 
implementation of the REACH regulation. A transitional approach for measures 
addressing climate change or targets for waste reduction, are examples of green 
transitional plans. This is developed further in chapter 8 of this thesis.
A key consideration is whether this assessment model should apply to all products
regardless of size. The tendency has been to limit the application of these processes so
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that they are only triggered when size factors are satisfied. So, the REACH Regulation 
only applies when more than one tonne of chemicals are produced; environmental 
assessment only applies when certain indicative thresholds are exceeded. But, in areas 
such as environmental permitting and End-of-Life Vehicles, the tendency has been to 
drill lower, so that the application of these regulatory procedures is more far-reaching. 
To be effective, a codex rerum based on a sustainability impact assessment of a product 
would need to cover all products on the market. An objective of the codex is to drive a 
system change from a linear economy to one which is circular. If that is to be achieved 
then the change needs to be comprehensive.
The phasing in of all products including those already on the market might be viewed as 
an encouragement to develop new products and be a market driver encouraging 
innovation. If it was clear that existing products were eventually going to be caught and 
that, when the reckoning came they were found to be environmentally damaging, then 
they might need to be replaced in any event. Market forces (or the regulatory process) 
might render them unsaleable. So, the driver could be that the risk of existing products 
being found wanting would result in innovation of new products in any event.
The possibility of licensing is also a key consideration. Should all products be 
licensed? That is, should all products not be allowed to be placed on the market until 
they had undergone a sustainability impact assessment? Further, should this take the 
style of an environmental assessment in a planning process, in that it is a ‘tick-box’ 
approach, or should the licence depend on the outcome of the assessment?
Some areas of environmental law prescribe outcomes such as in drinking water law 
which delimit the amount of other substances in water. Some environmental laws 
licence activities; some prohibit them. But environmental impact assessment under EU 
Directive 2011/92/EU deals with procedure. It requires that a certain process in 
reaching a decision is followed. It does not advocate for a particular outcome, or seek 
to influence the final authorisation in a direct sense. The object of this process in the 
case of the environmental protection is to identify facts whether in the forms of threats
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and risks or strengths. To express it idealistically, it is part of a truth-seeking strategy^®  ^
in that it asks: what will be the impacts of this project (in the case of Environmental 
Impact Assessment) or this strategy (Strategic Environmental Assessment) on the 
environment? Once these impacts are identified then it asks: what will be the measures 
taken to ameliorate the negative impacts? Thus, environmental assessment seeks 
directly to influence the development of the project by requiring an identification of 
factual outcomes from the development and then requiring that the project plans take 
account of those identified impacts. Only once that process has been undergone does 
the project then proceed to the next stage which is the authorisation. At this stage, the 
body responsible for granting the authorisation receives the details of the proposed 
project accompanied by an environmental statement which contains the information 
about identified impacts and proceeds to reach a decision about authorisation. It 
considers all factors affecting the proposal, such as economic and social effects, and 
assesses the environmental statement as part of its overall decision-making process.
At this stage, under EU Directive 2011/92/EU, the assessment of environmental effects 
is a single factor in the process which might be discounted in favour of other more 
weighty factors - the social need for more housing might, for example, outweigh the 
loss of a tract of countryside. But the work of the environmental impact process should 
largely have already been achieved in terms of the prior identification of impacts. The 
consequence of this should have been the adjustment of the project plans themselves, to 
ameliorate the negative effects on the environment of the project itself. The success of 
the process lies in the extent to which it has succeeded in influencing the design of the 
project before it gets to the authorisation stage.
This formula has been adopted in other fields so that the term ‘impact assessment’ can 
be found used in contexts which have no link to the environment. Impact assessment 
also has links and parallels with risk assessment which is now endemic in virtually all 
environmental and public health fields plus others beyond that.
Jane Holder, ‘Environmental Assessment: The Regulation o f Decision-Making’ (Oxford University 
Press, 2004) at 22, Gunther Teubner, (1983) ‘Substantive and Reflexive Elements in Modem law’. Law 
and Society Review 17, 239; Neil Gunningham and Duncan Sinclair, 'Policy Instmment Choice and 
Diffuse Source Pollution' (2005) 17 Journal of Environmental Law 51.
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3.7.6 Risk assessment
Risk assessment is the theoretical underpinning of all modem public health legislation 
such as food safety and health and safety. It avoids the use of blanket standard setting 
which may not work consistently in every setting and, in that sense, mns counter to the 
manner of implementation adopted in the Ecodesign Directive.^'® So, prescriptive 
styles of regulation which impose specific requirements are replaced by the deceptively 
simple requirement to conduct and record a risk assessment. The risk assessment is (or 
should be) intuitive in that it requires people to think about consequences and take step 
to avoid hazardous outcomes. Thus, the goals are set by the individual (or company) to 
deal with the risks identified which are pertinent to their site and situation only. Risk 
assessment, as a method of regulation, is attractive to industry in that it avoids the 
prescriptive approach. It is, at first sight a method of self-regulation in that it puts the 
burden on employers or manufacturers to review their own safety or manufacturing 
processes. It does not at this stage involve a regulator or inspector. Although various 
techniques may be available, there is in no sense a prescribed system of risk assessment 
so that it will always be difficult to assert that any company has failed in its regulatory 
obligations.^'^
Risk assessment is a classic form of reflexive law. It requires the duty-holder to think 
and reflect upon the practices operating. So, the employer is required to think about the 
manner in which the work is conducted. This may encompass a general duty to review 
safe working practices as well as specific duties to consider the ergonomics of working 
in front of a computer for lengthy periods of time or to wear a hard hat or safety 
goggles. Reflexive law is designed to change practices as a result of the action of self- 
reflection:- “I have thought about it and know that I need to require that the following 
practice is engaged in order to make the worker safe”; or, it has resulted in “my 
understanding that to protect the consumer of my food products I must require the 
workers to wash their hands before handling the food”. These are changes that should
See Chapter 5 of this thesis.
It is a legal requirement for every employer and self-employed person to make an assessment o f the 
health and safety risks arising out of his work. The purpose of the assessment is to identify what needs to 
be done to control health and safety risks, (Regulation 3 of the Management of Health and Safety at Work 
Regulations 1999).
See, for example, the approach recommended by the UK Health and Safety Executive in their leaflet:
‘5 Steps to Risk Assessment’ (HSE, INDG163(rev3), revised 06/11) and the Workplace (Health, Safety 
and Welfare) Regulations 1992.
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be adopted and carried on as sensible working practices. Behaviour should be changed 
as a result of the process of reflecting upon the possible risk and hazards of a particular 
situation and the behavioural change should be permanent. Evidence of the success of 
this can be seen on a daily basis. Builders on construction sites wear hard hats regularly 
-  a change in practice which is visual and which has occurred over the last 20 years. 
Gloves are worn when serving fresh food from counters. These are practices which 
have changed as a result of reflection upon safety. The practices change because 
thought is given to what makes people safe. Paul Smith gives a domestic example^
“if you think about an accident you have had -  cutting your finger on a kitchen knife for 
example -  was it because no one warned you it was sharp? You knew it was sharp, 
didn’t you? Or was it because you weren’t thinking about what you were doing?” The 
adult who reflects on the safe way of using the knife which they know to be sharp can 
protect themselves from injury and can be trained (or train themselves) to ensure that 
the knife is always used in a correct -  and safe -  way. If this is compared with the 
action of the child then the difference is clearly apparent. The child is not allowed to 
use the knife in the kitchen because the child does not have awareness of the fact that 
the knife is sharp and therefore potentially dangerous. The child does not have the 
capacity to undertake the risk assessment because the experience is lacking. There is 
no capacity to leam reflectively, the child must be told so a prescriptive route is taken to 
making the child safe which may be either an outright ban on using the knife or a 
controlled permission to do so.
Risk assessment and risk based regulation have so penetrated the practice of 
environmental and environmental health law that it has replaced prescriptive standards 
in many instances. The history of this is relevant to the discussion in this thesis about 
the development of a codex rerum as it demonstrates a trend which now permeates UK 
and EU law. The first illustration of risk assessment can be found in health and safety 
law. A major reform of health and safety law was brought about by Lord Alfred 
Robens in his recommendations which led to the Health and Safety at Work Act 1974. 
One of his chief criticisms concerned the architecture of health and safety law which 
was diffuse, complex and confusing in that it prescribed many separate rules and 
imposed a range of standard which had to be achieved. A hundred years or more of
Smith, P, “Lost our way? ” Health and Safety at Work, April 2008, p. 16.
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industrial safety legislation had led to a minefield of laws encompassing detailed and 
specific issues such as safety rails, pit-propping, use of powered tools, heat levels on 
offices and so on. Amidst this confusion of law, the UK government appointed a Royal 
Commission under the chairmanship of Lord Robens, who had previously been for the 
previous decade. Chairman of the National Coal Board. This Commission led to the 
Robens report of 1972 which in turn led to the Health and Safety at Work Act of 1974.
Robens saw that the better approach was to sweep aside this plethora of laws and 
establish broad and general duties under a statute which gave some leeway to industry 
while protecting the worker, visitors to sites and non-employees who could be affected 
by such hazards emanating from the workplace. He established two core principles in 
his report: in the first place he saw that accidents are caused by people (not by systems) 
and secondly that the fact of employment, where people came together for profit and 
reward, generated the need for safety provisions. The imposition on the employer, 
therefore, was of a duty to provide safe working conditions and ensure that safe 
practices were carried out to the extent that was reasànably practicable. That balancing 
caveat of reasonability was an essential in that it made it clear that the duty was not 
absolute in a legal sense but designed to be based on principles of achievability and 
reasonableness. In addition, all employees also have some responsibility for their own 
and their fellow employees’ safety. So, an employer can be prosecuted for not 
providing a hard hat (failing to provide a safe system of work) and an employee can be 
prosecuted for not wearing the hard hat which has been provided.
The 1974 Health and Safety at Work Act did not, however, use the phrase ‘risk 
assessment’ nor did it specifically require such a formal process to be carried out. But it 
is arguable that this is the underlying basis of the Act; that its approach is risk based and 
is based on an assessment of that risk. In any event, the Act spawned a number of 
specific regulations which carry at their heart the requirement to conduct a risk 
assessment. Now there are probably as many regulations requiring a risk assessment as 
there were laws predating the Health and Safety at Work Act 1974 setting specific 
requirements. The effect of this is that much of the simplicity advocated and achieved
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by Robens has been lost/'"' In relation to the establishment of a codex remm which 
identifies the environmental impacts of a product throughout its lifetime and seeks to 
circle the product around a loop this weakness of the risk laws needs to be borne in 
mind. If the codex is yet another regulatory burden then it will be viewed as an 
unacceptable imposition by industry and is unlikely to achieve its objectives. How to 
overcome this demerit will be considered later.
However, as with the Ecodesign regime, it is unlikely that the codex rerum would 
follow the pattern of risk based legislation given that the controls over individual 
products would need to be specific and controlled, dictating materials, energy use and 
so on. But risk might have an element to play in determining which were the key issues 
to address, forming part of a scoping and screening exercise in establishing which areas 
should be the focus for individual products. In this, the codex would borrow the clothes 
of the EIA process where consideration is initially given to which impacts will be 
relevant in the particular instance.
3.7.7 Environmental Assessment as a Style of Regulation
As has been discussed above, environmental assessment is distinctive in that it neither 
prescribes the outcome nor engages in non-regulatory approaches such as negotiated 
agreements and incentives. It fits neither the ‘command-and-controT category nor the 
extra-regulatory approach. Bartlett argues^'^ that the assessment process is ‘subversive’ 
in that it works fi*om within the administrative system inserting a ‘worm in the brain’ 
which, while apparently being a procedure, in fact has the effect of affecting an 
outcome. The effect of requiring information to be presented in a scientific fashion and 
for solutions to be devised is to sway the decision itself. Environmental assessment is 
both a method of conveying information and of changing the culture of decision-
Note Professor Ragnar E Lofstedt “Reclaiming health and safety for all: An independent review of 
health and safety legislation”, (November 2011, Cm 8219); Edwards v National Coal Board [1949] All 
ER 743 (CA); R v Fartygsentreprenader AB, FartyskonstructionerAB, Port Ramsgate Ltd and Lloyd’s 
Register of Shipping, unreported 28 February 1997) quoted in “The new world disorder” Thompsons 
solicitors newsletter. Issue 79 (April/May 2003).
Robert V. Bartlett, ‘Ecological Reasons in Administration: Environmental Impact Assessment and 
Administrative Theory’ in Robert Paehlke and Daniel Torgeoh (eds) ‘Managing Leviathan:
Environmental Politics and the Administrative State’ (Belhaven, 1990) 82.
98
making. It fits in the context of both information theories and culture theories where its 
effect is reflexive.^'®
Environmental assessment remains confined to the environment; by comparison, the 
concept of sustainable development has reached an all-encompassing state that it 
comprises all aspects of a sustainable life-style. Different views pertain about the 
meaning of sustainable development but since the early nineties and, in particular, the 
UN Declaration on Environment and Development, Rio de Janeiro, 1992 (‘the Rio 
Declaration’) a three-pillared approach to sustainable development has become the 
hallmark of the concept. The UN summit in Johannesburg, a decade later, significantly 
moved the concept of sustainable development away from one centred on 
environmental protection with humans at the core, to one whieh included social and 
economic development as a fundamental element of the concept.^'^ By contrast, 
environmental impact assessment under EU Directive 2011/92 remains firmly centred 
on a process which is exclusively about environmental protection. However, in the UK, 
the decision makers for land-use planning adopt a process within which the 
environmental impact is weighed against the impact of the development on society in 
the broadest sense. This means that economic effects, such as the generation of jobs, 
and social impacts, such as the provision of services, are weighed in the balance against 
environmental impacts. Bearing in mind the complexity of an assessment of products 
across their lifetime on a cradle to cradle basis within a circular economy in terms of 
techniques and methodologies, it is arguable that the codex rerum should be similarly 
limited to environmental impacts. In addition, this thesis also argues for an ecocentric 
approach and this is furthered by an emphasis on environmental impacts rather than the 
broader concept of sustainable development. But the ‘worm in the brain’ approach of 
environmental impact assessment — its purely reflexive style — is probably not adequate 
for an assessment of products. Rather a more formal prescriptive approach would be 
necessary to ensure that no products were admitted to the market which had an adverse 
impact -  no assessment, no product.
Jane Holder, ‘Environmental Assessment: The Regulation o f Decision-Making) (Oxford University 
Press 2004) 22.
United Nations, ‘Johannesburg Declaration on Sustainable Development’, Johannesburg 2002 
(A/CONF. 199/20).
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3.8 Better Regulation
In considering the regulatory framework for an environmental product law it is also 
necessary to consider the political context for adopting further regulations and the 
emphasis on ‘Better Regulation’ needs to be addressed. ‘Better Regulation’ is the term 
devised by government for the review of regulatory instruments across a range of 
statutory areas which includes environmental controls. It originates at OECD and EU 
levels^^  ^and was part of the drive from the 1980s onwards towards liberalisation and 
deregulation.^
The development of regulation represents a curious dichotomy. At the same time as 
increasing amounts of regulation are promulgated, there is an equal and opposite 
reaction which is negative to such regulation. The current UK government, for 
example, operates a ‘one-in, two-out policy towards regulation.^^® “We need to tackle 
regulation with vigour to free businesses to compete and create jobs, and give people 
greater freedom and personal responsibility .. ..1 want us to be the first Government in 
modem history to leave office having reduced the overall burden of regulation, rather 
than increasing it.”^^  ^ But the structure of government as it currently pertains tends to 
this increase in regulation. The impact of the European Union as a paramount law­
making body, the speedy procedure for passing regulation through parliament combined 
with the greater complexity of society gives rise to this trend. So, regulation increases 
and is consistently under review with a view to its deletion, restriction or amendment.
In the EU and the UK the ‘Better Regulation’ initiative reflects this trend. This is an 
initiative which looks both at current and proposed regulation. The debate about 
‘Better Regulation’ in the context of environmental law is usually formulated in 
pragmatic terms which are mainly concerned with outcomes and results.
218 European Commission, Communication on Impact Assessment, COM (2005) 97 final; OECD 
"Improving the Quality of Government Regulation’ {OECD, Paris, 1995).
Robert Baldwin, 'Better Regulation: The Search and the Struggle' in Robert Baldwin, Martin Cave and 
Martin Lodge (eds). The Oxford Handbook of Regulation (OUP 2010) 275.
Robert Baldwin, Ts better regulation smarter regulation?’ (2005) Public Law 485.
° Department for Business, Innovation and Skills, ‘Better Regulation Framework Manual: Practical 
Guidance for UK Government Ofhcials’(BlS, July 2013).
Prime Minister’s letter to all Cabinet Ministers, 6 April 2011, ibid at 4; Veerle Heyvaert and Thijs 
Etty, ‘Introducing Transnational Environmental Law’, (2012) Transnational Environmental Law /
Volume 1 (01) 1.
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3.8.1 Better Regulation in the UK and the EU
The impact of the initiative in the UK is currently centred in the Department for 
Business Innovation and Skills^^ .^ The Better Regulation Executive is based in this 
Department and has responsibility across the executive for improving regulation. Its 
expressed objectives are threefold: ‘to improve the design of new regulations and how 
they are communicated; to simplify and modernise existing regulations; and to change 
attitudes and approaches to regulation to become more risk-based.’ A check list of 
questions must be addressed before new regulations are implemented as follows:
1) Is it necessary for the Government to act?
2) Have the costs and benefits and the impacts on those affected been robustly 
identified and reflected in the choice of options?
3) Does the proposed approach harness the insights of behavioural economics?
4) Is the issue sufficiently high priority to justify regulating?
5) Is the proposed regulation a necessary and proportionate response to the policy 
issue?
6) Where SMEs are included within the scope of the regulations, has a compelling 
case been made for their inclusion?
7) Have the necessary burden reductions required by the One-in, Two-out rule been 
identified and are they robust?^^^
These questions do provide a useful and pragmatic route for testing the applicability of 
the codex rerum as a practical question within a modem political context and are 
addressed alongside the theoretical considerations throughout this thesis. While this 
thesis argues for an ecocentric approach to a regulatory fi*amework for the codex, 
nevertheless it recognises that any actual prospect of implementation must survive 
current political trends and take pragmatic routes towards the ultimate goal.
The Report sets out 5 principles against which a regulation should be tested. These cover the 
principles o f ‘proportionality’, ‘accountability’, ‘transparency’, ‘consistency’, and ‘targeting’. As part of 
the approach to achieving these 5 principles the report suggests the following questions should be asked 
about any particular proposed regulation:
• is the regulation necessary?
• is it affordable?
• is it fair?
• is it effective?
• is it simple to understand and administer?
• does it have public support?
<https://www.gov.uk/govemment/policies/reducing-the-impact-of-regulation-on-business> accessed 
10 November 2013.
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The ‘Better Regulation’ agenda resulted in 2006 in a review “Simplifying EU 
Legislation” conducted by Lord Neil Davidson QC which examined whether the extent 
to which the UK over-implemented European Union (EU) regulations was adding 
unnecessary burdens to British industry. The final report made 10 specific 
recommendations which included consumer sales; financial services; transport; food 
hygiene and waste legislation. Further, the UK Better Regulation Task Force has 
produced various reports: ^Regulation - less is more; Reducing burdens improving 
outcomes ’ -  (known as the Arculus Report, March 2005)^ "^^  and Reducing 
administrative burdens: effective inspection and enforcement (known as the Hampton 
Report, March 2005).^^^ There have also been a series of plans which have sought to 
implement these reports. The latest published in December 2007 is: "Simplification 
plan 2007: promoting business and enterprise through better regulation The
Hampton Report was followed by the Macrory Report: Regulatory Justice: Making 
Sanctions Effective The purpose of the Macrory Review was to undertake a review 
of penalty regimes. In particular its objective was to align the penalty regime with the 
principles of good regulation, primarily to ensure that the penalties available were 
proportionate and risk-based. The review was far-reaching, not simply confining itself 
to a review of the current system but offering new approaches to penalties. The 
underpinning objective was to improve compliance with the law and to effect better 
achievement of the legal objectives. In particular the terms of reference were as 
follows:
• To set out general principles for the use of penalties in the enforcement of 
regulation; and to consider
• how sanctions can be changed to ensure that they act as an effective deterrent 
and eliminate all of the economic benefits of non-compliance;
• how administrative penalties might best be used to eliminate economic gains 
and speed up the penalty process;
<https://www.gov.uk/govemment/policies/reducing-the-impact-of-regulation-on-business> accessed 
10 November 2013.
<http://www.berr.gov.uk/files/file22988.pdf> accessed 10 November 2013. 
<http://www.berr.gov.uk/files/file42767.pdf> accessed 10 November 2013.
Richard B. Macrory,‘Regulatory Justice: Making Sanctions Effective’ (HM Treasury 2006).
® The terms of reference for the review were set in September 2005 in agreement with the Chancellor of 
the Duchy of Lancaster, John Hutton.
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• how measures can be taken to enhance consistency between and within penalty 
regimes;
• the role of alternative sanctions for regulatory offences such as restitutive and 
restorative justice;
• whether there is a role for a regulatory tribunal in the regulatory system; and
• To make general recommendations on the use of regulatory penalties and 
specific recommendations for change where that is thought appropriate.
The full 9 recommendations produced by Macrory are as follows:
• that the Government review the drafting and formulation of any criminal 
offences relating to regulatory non-compliance
• the design of sanctions in line with the penalty principles and characteristics 
outlined in the review
• giving criminal courts new powers to punish regulatory offences
• introducing new financial penalties as an intermediate sanction
• improving the system of statutory notices
• introducing a new type of sanction: enforceable undertakings and undertakings 
plus
• considering pilot schemes to gain restorative justice for regulatoiy non- 
compliance
• making available alternative sentencing options in criminal courts
• introducing new measures to improve transparency and accountability, 
including:
o a working group of regulators to share best practice 
o enforcement activities on a regular basis.
The Macrory Report was accepted by government and the Regulatory Enforcement and 
Sanctions Act 2008 is now in force. In particular, the Act further develops the fixed 
financial penalties and provides for variable financial penalties at the discretion of the 
enforcers plus a range of notices such as compliance and restoration notices together 
with enforcement undertakings into which offenders may enter.^^^
Note the first example to be used by the Environment Agency in respect of a case on packaging 
against Invensys PLC (see press release of 22 July 2011 at
<http.;//www.environment-agencv.gov.uk/news/l 31671 .asDX?nace=3&month=7&veai=2011 '» . See also 
the ‘Enforcement Undertaking Guidance Note’ (Environment Agency), <http://www.environment- 
afiency.gov.uk/static/documents/Business/06a - GEHO091 OBSZO-E-E.pdf> accessed 4January 2014.
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All these reviews and reports are concerned with the improvement of regulation 
whether that is to remove it or to make it more effective and they focus on the need for 
clear articulation of the ‘mischief the regulation is designed to address, the objectives 
and an analysis of the s o l u t i o n s . T h e  primary concern is the impact that regulation 
has on industry so ‘Better Regulation’ is an initiative designed to improve regulatory 
controls so as to lift burdens on industry while maintaining public health and 
environmental measures. In the EU, the Better Regulation agenda came to the 
forefront post the Lisbon Agenda where regulation was viewed as pivotal in making the 
EU 'the most competitive and dynamic knowledge-based economy in the world'.
The political context and climate within which the Better Regulation initiative operates 
is important and relevant and has an impact on practice and enforcement. Regulation 
such as the proposed codex which sought to enforce life cycle improvements in the 
design of a product would need to be cognisant of these potential political pitfalls. 
Examples of these pitfalls abound where the express purpose of a regulation is 
overlooked and lost in the media debate which engulfs the central issue. From time to 
time such issues erupt around the manner and operation of a regulatory mechanism.
It may be difficult to predict the media interest surrounding any particular piece of 
legislation and it may not be appropriate to adapt legislation in circumstances where it 
may not be fully understood or explained. Nevertheless, the force of media opinion 
may be sufficient to bring about executive reviews, parliamentary reforms and 
opprobrium on the enforcers. The consequent effect of these factors is that the
Ian Bartle, Peter Vass, ‘Risk and the Regulatory State -  A Better Regulation Perspective’ (CRI, 
Research Report 20, June 2008).
<http://www.bath.ac.uk/management/cri/pubpdf/Research_Reports/20_Risk_Regulatory_State.pdf> 
accessed 13 December 2013.
Presidency Conclusions (EU) Lisbon European Council (23 and 24 March 2000); Commission, 
'Commission White Paper on European Governance', COM (2001) 428 final, 5; Commission, 
'Communication from the Commission on Better Regulation for Growth and Jobs in the European Union', 
COM (2005) 97 final; David M.Driesen and Sanja Bogojevic, ‘Economic Thought and Climate 
Disruption: Neoclassical and Economic Dynamic Approaches in the USA and the EU’(2013) Journal o f 
Environmental Law 25 (3).
See “Council accused o f foul play to catch guilty dog owners”, Helen Pidd, The Guardian, Thursday 
May 22, 2008. In the summer of 2008, the operation o f the Regulation of Investigatory Powers Act 
2000 (RIPA) became the centre of media interest. This Act is concerned with the control and 
authorisation of surveillance to prevent crime and surveillance to ensure that where such surveillance is 
undertaken it is in accordance with the law relating to human rights. Prior to the Act there was little 
control over surveillance so, in fact the Act controlled its use rather than the reverse. But controversy
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legislation is weakened and the public trust in the enforcers is undermined. Public trust 
is important and has its own impact on the way in which enforcement is carried out. It 
may mean that enforcers are less likely to exercise their discretion to prosecute or to 
serve administrative notices for fear of public ridicule. Such an outcome may take 
some considerable time to remedy either because the law is then reformed or because 
enforcement policy is changed. This may neither be appropriate in the circumstances of 
the case nor equitable across the spectrum of enforcement. Nor may it achieve the 
outcome desired. So constructing the codex for an environmental product policy needs 
to be assessed in terms both of its public and political acceptability and to fit within a 
framework that conforms with the Macrory and other principles for better regulation.
3.9 Using a command and control approach for the regulatory framework 
An approach involving direct regulation is one which, as the discussion above 
demonstrates, is seldom favoured in debate or promoted in policy documents yet it 
does, in fact, represent the most common method, in one form or another, of controlling 
industrial activities. While the rhetoric might appear to be in support of a flexible 
governance structure, the reality is that much environmental law tends to remain as a 
command and control form of regulation.^^^ Other methods of achieving sustainability 
such as voluntary agreements and market approaches are usually advocated as part of 
ecological modernization theory but, except where major setbacks have occurred in 
terms of government policy such as in the US government agenda on climate change,^^^ 
environmental controls typically take the form of laws prohibiting or licensing certain 
activities. For this purpose, direct regulatory control in the style commonly known as 
command and control’ is taken to include both licensing and prohibitory laws whether 
end-of-pipe controls or standard-setting.
surrounding its use in a public health context brought a media searchlight to bear on it and subsequently 
caused this aspect o f its use to be reviewed.
Gary Lynch-Wood and David Williamson The Receptive Capacity o f Firms—Why Differences 
Matter’ Journal o f Environmental Law (2011) 23 (3): 383; Neil Gunningham ‘Environment law, 
regulation and governance: shifting architectures’ (2009) Journal of Environmental Law 179;C Sabel and 
J Zeitlin, ‘Learning fi-om Difference: The New Architecture of Experimentalist Governance in the EU’ 
(2008) 14 European Law Journal 271; Joanne Scott and Jane Holder, ‘Law and Environmental 
Governance in the European Union’ in G De Burca and J Scott (eds). Law and New Governance in the 
EU and the US (Hart Publishing, Portland 2006); Nicholas A. Ashford ‘Government and Environmental 
Innovation in Europe and North America’ in Mathias Weber & Jens Hemmelskamp, (eds.) (2005), 
Towards Environmental Innovation Systems (Springer:Heidelberg 2005) pp 159-174.
David M.Driesen and Sanja Bogojevic, ‘Economic Thought and Climate Disruption: Neoclassical and 
Economic Dynamic Approaches in the USA and the EU’(2013) Journal o f Environmental Law 25 (3).
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One approach towards a codex rerum would be to control the manner in which a 
product is made by using command and control regulation to enforce certain essential 
characteristics. The design aspects of the product could be addressed using innovative 
technological approaches in the form of mandatory environmental product declarations 
with the achievement of the desired outcome of a reduction in environmental impacts, 
including waste reduction, alongside the drive to keep the product or its constituent 
parts as part of the stock in a circular economy. The policy objectives behind the codex 
would be the reduction and eventual elimination where feasible:
• in the use of natural resources and,
• the production of waste; and
• in lifetime impacts leading to an overall reduction in the environmental 
impacts of the product throughout its whole lifetime.
A key basis for such legislation would be the requirement for an impact assessment of 
each product incorporated in an environmental product declaration before it was 
permitted to be launched on the market. Unlike an environmental impact assessment, 
the requirement for the environmental product declaration would be that it must show 
that the essential requirements are met before the product could be marketed. While the 
proportionality principle and a scoping and screening exercise would be part of the 
technical process of product assessment, nevertheless the outcome of the assessment 
itself would take priority in any balancing of costs and benefits. So the assessment must 
be positive before a green light to enter the market is shown. This assessment is 
described in this thesis as a product impact assessment.
The next question to be considered is the fundamental nature of such a regulatory 
framework and whether it should be founded in criminal law.
3.9.1 Should the codex be criminal in nature?
In devising a regulatory framework for the codex, consideration must be given to the 
question as to the nature of the regulation: administrative, criminal, civil or a 
combination, and its sanctions. These are issues which form the subject matter of the 
Macrory Report in that it focused on the nature of penalty. The Macrory Report largely 
advocated the use of administrative penalties; an approach which, in part, is driving the
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décriminalisation of environmental law. It is first necessary to explain the nature of 
criminality in environmental law and consider the broad purpose of environmental law. 
As discussed earlier, the objective of environmental law is to eliminate or reduce 
pollution so that, in the broadest sense, the environment is protected from harm (an 
ecological approach) and in the narrow sense -  people (or the ecoservices on which they 
depend) (an anthropocentric approach) are protected. This might be achieved through 
licensing or other permissive uses coupled with criminal sanctions. But, the hazards of 
the legal system and its courts often leave the control of pollution subject to chance, 
whether that chance is the presence of a private litigator, or an enforcement agency 
sufficiently motivated and resourced to handle the prospect of criminal litigation.
It is generally accepted that the polluter should pay and this universally recognised 
principle readily forms part of the theoretical basis for the codex. It is already a 
principle behind IPP and the Ecodesign regime.^^^ But should that be through criminal 
liability, civil liability or an administrative system of economic controls (or a 
combination)? Punishment may be an appropriate route for a society concerned with 
environmental protection, but retribution needs to be matched with the practical reality 
of a protected environment. In that sense, the threat of civil litigation or criminal 
prosecution may be sufficient to achieve the desired aim. But these approaches may be 
set alongside an arsenal of weapons above and beyond the criminal regulatory system.
It follows that, while the process of the enforcement of regulation may carry its own 
hazards, nevertheless the concept of environmental harm as a criminal activity must 
remain at the heart of a system for environmental protection.^^^ Taxation and other 
economic controls may play a part but the décriminalisation of environmental damage 
would convey the wrong message to society in general.
3.9.2 Approaches to the enforcement o f environmental law
The development of the codex is one thing but it will only be effective if developed in 
tandem with an effective and respected enforcement framework. Various legal 
approaches are taken in the enforcement of environmental law whether the basis for 
control is through licensing or other permissive uses. Most polluting acts committed
See Chapter 1 of this thesis.
Michael Watson ‘Environmental Offences: the Reality o f Environmental Crime’, (2005) 
Environmental Law Review Vol. 7, No. 3, pp. 190-200.
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industrially are controlled through a licensing regime. For example, discharges in the 
UK into controlled waters or into the sewerage system are controlled by the 
Environment Agency or the water companies.^^^ A company may discharge 
substances into these media with the permission of these controlling bodies. A license 
will specify maximum emission limits of named substances. Similarly, the handling or 
disposal or waste is subject to a licence;^^^ as is the use of land;^ "^ ° the emission of 
substances into the atmosphere;^"^  ^ and, the emission of substances across the 
environmental media.^^^ Where the terms of such a licence are breached then the 
appropriate agency usually has a choice. In most cases it can serve an administrative 
notice specifying the breach and requiring compliance within a set period of time.
These notices requiring abatement or remediation of a particular environmental harm 
may be served during the operational stage to control aspects of pollution. For 
example, pollution caused by smoke or fumes classifiable as a statutory nuisance^"^  ^may 
be controlled by the service of an abatement notice on the perpetrator. This procedure 
is extra-judicial and, where compliance is forthcoming, the matter need never come 
before a court. However, where there is no compliance then the enforcement agency 
has discretion to bring a criminal prosecution for failure to comply with the notice.
Such a prosecution may result in a fine and/or imprisonment. The Regulatory and 
Enforcements Act 2008 further expands the application of fixed and variable monetary 
penalties plus a range of compliance notices and enforcement undertakings for 
environmental offences.^"^^
This administrative and criminal system of enforcement may be compared with the 
private civil route. Here, a private individual who has suffered some loss as a result of 
environmental harm may bring a private action in the civil courts. The threat of such 
civil action by the private person operates as a brake on the most virulent breaches of 
good practice in respect of environmental damage. Its historical importance in the
This is the centralised government agency in England for environmental permitting and the 
enforcement of water law, waste management law and special sites under the contaminated land regime.
In the 1980s, the public utihty water boards were privatised and the supply of drinking water and the 
control o f the sewerage systems lie in the hands of companies.
 ^Under Part II Environmental Protection Act 1990.
Under the Town and Country Planning Act 1990.
Under Part I of the Environmental Protection Act 1990.
Ill the Environmental Permitting (England) Regulations 2010.
Under Part III Environmental Protection Act 1990. See Rosalind Malcolm and John Pointing, 
""Statutory Nuisance: Law and Practice”, (2"^ * ed, OUP 2011), Chapter 7.
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control of environmental pollution should not be under-estimated. Control on river 
quality by angling associations who had some riparian property interest has historically 
been an important method of improving water quality which pre-dated the major 
methods of state control. The consequence of a civil action is not, at least in the first 
instance, punitive in the sense of a fine or imprisonment. But, the remedy may be 
financial compensation which could, in fact, be larger than a penal fine. The impact on 
a company s profitability or its insurability may be significant enough to operate as a 
brake on its environmentally damaging activities. Private law is concerned with the area 
of law which permits private individuals to seek redress for wrongdoing against 
themselves or their property. This area of law is initiated and defended outside the area 
of public control. The state provides the architectural structure within which 
individuals may litigate. It provides a court structure and gives authority to the 
decisions and the body of private law which emerges from that process. But the process 
itself is entirely dependent on the decision of a private person to bring the matter to 
court. Hence, the development of this body of law rests upon matters such as individual 
resources or strength of character.
This area of law is also only really effective in the context of personal harm or private 
property. Most civil actions require proof of harm to person (tort of negligence) or 
harm to private property (tort of nuisance). The latter may be limited to claims from 
persons with a proprietary right to land^ "^  ^ This leaves out of the equation land which 
falls within the public domain. It also focuses on loss in an economic sense since 
judicial remedies focus on monetary compensation with some use of injunctions.
3.9.3 Problems with civil and criminal approaches
But, these approaches rely either on litigious (or wealthy) private parties or active and 
effective state enforcement agencies and a receptive legal system. How effective in 
practice is the legal system in controlling environmental harm?
n 229.
V [1997] UKHL 14; Rosalind Malcolm, 'Suing in Private Nuisance: the
Rights of the Property Owner , in Paul Jackson and David Wilde (eds) Contemporain Property Law  
(Ashgate Publishing 1999) pp. 254 -  282).
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In the corporate context, environmental pollution features in a variety of ways and one 
significant corporate concern is the availability of insurance to obviate the implications 
of potential major civil claims. The main concern for the corporate sector is civil 
liability since such litigation may involve open-ended damages claims. Litigation 
surrounding the oil spill from the BP oil platform in the Gulf of Mexico in 2010 
highlights the economic and political implications of such environmental catastrophes 
for major corporations. The civil courts are concerned with compensation and, thus, 
an actual evaluation of the harm caused by a polluting event will take place. Such 
evaluation will normally be in monetary terms, although it is possible for the courts to 
issue injunctions ensuring that the polluting act does not occur again, but the concern of 
most litigants is to seek (or avoid) financial compensation for the harm done — clean-up 
orders rarely form part of civil litigation.^^^ Such litigation is complex and, given the 
amounts involved, high-powered. The most eminent lawyers are engaged and the 
highest judicial bodies become involved in lengthy appeal processes. It is the case that 
the impact of such judgments in the civil context may be to change commercial practice 
- given the impact on the insurability of environmental risk - and thereby improve the 
prospects for environmental protection. There is also the added factor of political 
notoriety resulting from environmental harm which may have an impact on future state 
licensing processes or in a loss of trust in the company which may in turn result in a 
decline in shareholder confidence. The Gulf of Mexico BP oil spill litigation 
demonstrates the relevance of these factors. Short-cuts in procedures, while achieving 
short-term profits, may be deemed to have too much risk attaching to them and pressure 
might be brought to bear on companies where this is seen as the outcome of 
management policies. Alongside this, the threat of civil liability may be sufficient to 
encourage the use of clean technology and generally cleaner methods of production in 
order to reduce the amount of potentially damaging waste. But as a form of 
environmental control it is a reactive and rough and ready tool and highly inadequate
246
Valerie Fogleman, “Environmental Liabilities and Insurance in England and the United States” 
(Witherby & Co, 2005).
Oil Spill by the Oil Rig Deepwater Horizon in the Gulf of Mexico on April 20, 2010, MDL- 
2179, U.S. District Court, Eastern District of Louisiana (New Orleans). See also the litigation surrounding 
the exploitation of oil in the Amazon, Ecuador which has been heard in Ecuador, Brazil and Canada to 
date, for example: Aguinda v. Texaco, Inc., 142 F. Supp. 2d 534, 537 (S.D.N.Y. 2001).
Anderson v Cryovac Inc 96 FRD 431 (D Mass 1983); Anderson v Grace 628 F Supp 1219 (D Mass 
1986); Cambridge Water Co. Ltd. v Eastern Counties Leather pic  [1994] 2 AC 264.
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for the development of a long term policy eliminating environmental harm or the 
establishment of a codex to drive a circular economy.
3.9.4 Regulating through licensing
The other approach to the control of environmental pollution is through the permissive 
regulatory side of the law. This relies on administrative procedures for control backed 
up by criminal and administrative penalties as discussed above. The control may be 
through the system of licensing which represents the permissive end of environmental 
control. Thus permission must be sought for the use of land; for emissions into the 
atmosphere, groundwater, surface waters, the sewerage system; for bringing waste onto 
land, and, so on. This licensing approach depends initially on the accuracy of the 
control system and the ability of the various agencies involved to predict accurately the 
possible impacts of land use and the potential polluting effects of the emissions. If 
these calculations have been made in the full knowledge of the facts and possible 
impacts then this system is amongst the most effective. It exemplifies the best approach 
to the preventative principle which has become a central plank of European 
environmental policy through the various amendments to the Treaties culminating in the 
Lisbon Treaty. The homely adage in the earliest European Environmental Action 
Programme urged that “prevention is better than cure”.^ "*^  So to require that permission 
should be sought before a factory is built or a process implemented or changed is 
clearly the best approach but, the system is far from perfect. There are several agencies 
operating in this field which may work towards a common goal but which may also be 
beset by other influences^^^. For instance, in the UK, the process of planning 
permission which is usually in the hands of the local authority may be influenced by 
other factors such as the effect of the development for jobs or houses or better transport 
systems. The environment may weigh in the balance but, matched against social and 
economic benefits accruing from the proposed development, it may be the loser^^\
In the UK, the overlap between land use control and pollution control may also present 
difficulties. Land use falls within the remit of local planning authorities while
‘^‘^ [1973] 0.J.C112/1.
For instance, in the UK, the local planning authority, the Environment Agency, the Health and Safety 
Executive.
See, for example, R v Poole Borough Council exp Beebee (1991) 3 JEL 293.
I l l
environmental permitting is subject to the jurisdiction of the Environment Agency^^^.
It is tempting for a local authority to take on the mantle of pollution controller in taking 
the primary decision to refuse or grant permission for the development. But planning 
guidance advocates that these functions should be kept apart^^l A local planning 
authority might be forgiven for thinking that once planning permission has been granted 
it becomes very difficult for the Environment Agency (or its own environmental health 
department) to refuse licensing for emissions.
Once the licence or permission has been granted, then the problem is not over. It is then 
incumbent on the relevant enforcement agency to monitor for compliance with the 
consent and to enforce where breaches occur. Clearly, monitoring relies on an 
adequately resourced team being in place and enforcement presents a range of new and 
sometimes intractable problems. Under some of the environmental control regimes the 
mechanism for enforcement where there has been failure to comply with a licence is by 
the service of a notice. For instance, under the environmental permitting system, an 
enforcement officer has power to serve an enforcement notice, or where there is an 
imminent risk of serious pollution to the environment, the duty to serve a prohibition 
notice.^ "^  ^ Thus, a process of decision-making before such notices are served is 
required. Where the authority has a discretion, as in the case of some enforcement 
notices^^^ then the authority will need to have some procedure in place which can be 
followed when exercising their discretion whether to serve the notice or not and such 
procedures can be a litigation minefield. The problems are much the same where the 
decision is whether to prosecute or not. There are many variables which will affect this 
decision. For instance, most prosecution policies will consider the proportionality of 
the offence, the age and infirmity of the offender, the likelihood of repetition of the 
crime, etc. This is beside the question of whether it is considered that the case would 
stand up in the courtroom - the prosecutorial process can be fall of pitfalls. For
252 The Environmental Permitting Regulations (England and Wales) 2010 were introduced on 6 April 
2010, replacing the 2007 Regulations.
See Planning Policy Statement 23; Gateshead MBC v Secretary o f State [1994] 1 PER 85; and John 
Kent V. First Secretary o f State and others [2004] EWHC 2953 (Admin).
Regulation 36, Environmental Permitting Regulations (England and Wales) 2010 and section 14 
Environmental Protection Act 1990.
But not in the case of prohibition notices where the language o f the statute is clear as in, for example, 
where there is an “imminent risk of serious pollution of the environment the authority shall serve a 
notice” (my italics), (s. 14 Environmental Protection Act 1990) and abatement notices under Part III 
Environmental Protection Act 1990.
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cxample, a failure to caution a suspect or the inadmissibility of evidence improperly 
adduced^^^ may mean that a case is doomed from the outset and breaches of the Human 
Rights Act 1998 causing procedural unfairness may lose a case. Thus, a polluter may 
escape scot-free leaving no possibility of seeking remediation of the pollution -  a 
constant source of anxiety for enforcement agencies which often generates a reluctance 
to pursue prosecutions for breaches. Prosecutions for the overwhelming majority of 
environmental pollution cases are more straightforward than mainstream crime because 
of the strict liability nature of such offences^^^ so the state of mind of the accused need 
not be examined. Thus, the fact that the polluting act was caused accidentally and not 
deliberately intended will not automatically be a defence to a charge of environmental 
pollution. If it were to be any different, it would be difficult to make any firm liable for 
its polluting acts. Very often, acts of pollution are accidental spillages or the result of 
equipment failures. It may not even be realised until long after the event that pollution 
has occurred and cases of historic pollution present considerable difficulties for 
enforcement agencies.^^^ The criminal law in these types of offences of strict liability 
require neither an intention to perpetrate them, nor do they require that their 
consequences should be foreseeable. To require otherwise, would exonerate most of 
industry for its acts of pollution and render the regulatory control designed for the 
protection of the environment otiose.^^^
3.9.5 Personal and corporate liability
If a codex for an environmental product law is set up which involves criminal liability 
then an initial question for the regulator is to decide who should be held liable on that 
basis? If there is a failure to comply with the regulations concerning the product and it 
has been determined that that failure should result in criminal liability then issues arise 
as to whether to prosecute the company or the individual worker or the directors of the 
company. Although it might be possible to identify an individual worker who 
committed the breach, it is likely to be that responsibility should be exacted at the
Codes of Practice under the Police and Criminal Evidence Act 1984. 
Alphacell v Woodward [1972] A.C. 824.
Cambridge Water Co. v Eastern Counties Leather pic [1994] 2 AC 264.259
The offence of strict liability must be distinguished from the offence o f absolute liability which bears 
no possibility of defence and the commission of the act is enough without more. See, for example, the 
absolute offence under the Factories Act 1961 to leave dangerous machinery unguarded. Most 
environmental offences, on the other hand, do permit some defences to be made out which will exempt 
the accused from liability and result in an acquittal.
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corporate level (although it is possible to consider liability at both the individual and the 
corporate level) given the high level at which any decision would be taken to launch a 
product onto the market. A company is a legal person but in the criminal context a 
company conviction may be unsatisfactory and consideration might need to be given to 
the liability of the directors or managers of the company. As one judge said: Tf there is 
evidence against the company, there must be evidence against the directors, mustn’t 
there? I can’t send the company to prison, can I? The trouble is a great number of 
construction workers meet their deaths in this country because the employer doesn’t 
provide a safe place to work. It must be made clearer to employers they will face
prison.
The criminal law provides two possible approaches to liability. Where a death results, 
then the mainstream criminal system presents the possibility of a prosecution for 
manslaughter. Such an investigation and prosecution would be handled by the police 
and the Crown Prosecution Service and would be subject to the same common law 
principles as any offence of manslaughter. The other route is to prosecute for the 
offence of breaking the codex rerum -  an offence which would follow the usual pattern 
of strict liability offences. Environmental (or environmental health) offences are all 
created by statute and the investigation and prosecution would be conducted by the 
relevant enforcement bodies, (for example, under the Ecodesign Directive, it is the 
National Measurement Office^^’). Enforcement bodies such as the National 
Measurement Office, the Environment Agency, the Health and Safety Executive, local 
authority environmental health and trading standards departments have powers to bring 
prosecutions in the criminal courts and they are, by and large, subject to the same 
investigative procedures as the police are when they are investigating criminal offences. 
In particular, they are subject to the provisions of the Police and Criminal Evidence Act 
1984 and the Codes of Practice produced under that Act. If a breach of the codex rerum 
were to result in death then this route could be utilised in the same way as in any other 
environmental arena. Proceedings in the Coroner’s Court^^  ^may then be followed by a 
decision made by the Crown Prosecution Service to bring a prosecution for 
manslaughter. This does not prevent the relevant environmental enforcement body
The Times (London, 15 March 1996).
See Chapter 5 of this thesis for a detailed discussion of the Ecodesign Directive.
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from bringing criminal proceedings against the company and/or director for the 
appropriate environmental offence. In fact, the latter course of action is much more 
likely to follow than a prosecution for manslaughter by the Crown Prosecution Service 
(CPS) for which there are many difficulties.^^^ In the case of breach of the codex rerum 
then it would be necessary to establish that the death resulted from the product or its 
use. While this might seem an unlikely occurrence, nevertheless there is no reason 
why, if that were to be the case, then these routes could not be followed.
3.9.6 Prosecuting for breach o f statute
Apart from manslaughter and corporate killing offences, the usual route for 
environmental and environmental health offences is to bring a prosecution under the 
relevant statute and this would be the most likely outcome in a case concerning breach 
of the codex rerum. The usual approach adopted by environmental statutes is a mixture 
of the service of administrative notices and the criminal prosecutions. Infringements 
which can be remedied by carrying out works or abating a dangerous or offensive state 
of affairs are usually dealt with by way of administrative notices. For example, an 
abatement notice can be served on a company to order it to cease making a noise or to 
prevent emissions. Only if the abatement notice is ignored will it be possible for a 
prosecution to follow. In cases of water pollution, prosecutions can be brought for 
causing or knowingly permitting “noxious, poisonous or polluting matter to enter 
controlled water” (Environmental Permitting (England and Wales) Regulations 2010 
[formerly s.85 Water Resources Act 1991] - an offence of strict liability); prosecutions 
can be brought under ss.33 and 34 Environmental Protection Act 1990 for the escape of 
waste or other waste offences; or under the Health and Safety at Work Act 1974 in 
relation to failures to ensure the health and safety of workers; or under Regulation 4 of 
the General Food Regulations 2004^^  ^for selling food not of the quality or substance 
demanded. Such prosecutions (brought by the regulatory bodies) require proof to the 
criminal standard - beyond reasonable doubt - and are brought in the mainstream 
criminal courts - normally the Magistrates’ Court, or, sometimes the Crown Court. The 
normal route in such cases is to prosecute the company since a primary object of the
See the Coroners and Justice Act 2009. A narrative verdict may instead be given where the coroner, 
with reasons, sets out the detail o f the facts surrounding the death.
See, for example, R v P&O European Ferries (Dover) Ltd (1990) 93 Cr App R 72 (the sinking o f the 
ferry, the Herald of Free Enterprise, in Zeebrugge harbour with the consequent loss o f life).
Note Article 14(1) (General Food Law) Regulation 178/2002.
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regulatory bodies is to deal with pollution, contamination, or risks to health and safety. 
The prosecution of the company is normally considered to be more effective in 
achieving broad societal goals than prosecuting individuals in achieving this objective. 
The difficulties in prosecuting the company for an environmental offence are not so 
acute as the difficulties of prosecuting it for manslaughter although, in the past, there 
have been mixed results.^^^ Thus, there is flexibility in the area and given the nature of 
many of the offences in this context, then such flexibility is to be welcomed. But is the 
approach adopted by the enforcement bodies of prosecuting the company the correct 
one? Their objective is to protect the environment and public health, so is a prosecution 
of the company appropriate? In particular, in the case of breach of the codex rerum, 
where should liability rest?
3.9.7 Director and Officer Liability
Sometimes, identifying the director or senior manager as being liable in addition to the 
company can be important. Where a director bears responsibility for a course of action 
then it may be appropriate for liability to be brought to bear directly on them. When a 
director has been convicted of an indictable offence, then he can be disqualified from 
acting as a director or being concerned in the promotion or formation or management of 
the c o m p a n y . T h e  maximum period of disqualification is 5 years in the Magistrates’ 
Court and 15 years in the Crown Court. The effect of the disqualification is to prevent 
an individual from setting up a new company or running his own.
Most environmental statutes impose liability on directors and officers. See for example, 
section 157 of Environmental Protection Act 1990: ‘Where an offence, committed by a 
body corporate is proved to have been committed with the consent or connivance of, or 
to be attributable to any neglect on the part of any director, manager, secretary or other 
similar officer of the body corporate...he as well as the body corporate shall be guilty of 
that offence and shall be liable to be proceeded against and punished accordingly.’
This clearly covers directors and the company secretary and includes non-executive 
directors and shadow directors. A person who takes on a company directorship for 
prestige, or because they may be in a position to lobby decision-makers may be
Tesco Supermarkets v Nattrass [1972] AC 153; Re Supply of Ready Mixed Concrete (No 2) [1994] 3 
WLR 1249; Meridian Global Funds Management Asia Ltd v The Securities Commission [1995] 3 WLR 
41; Tesco Stores Ltd v Brent LBC [1993] 3 All ER 178.
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acquiring potential liability. The identification of “manager” may be more difficult as 
before a manager can acquire liability under such provisions they must have power and 
responsibility to decide corporate policy and strategy.^^^ Even if this hurdle has been 
successfully jumped by the prosecutor, it will then become necessary for “consent or 
connivance” to be shown on the part of the accused which must be established beyond 
reasonable doubt. Attorney General's Reference No 2 o f 199 considered the 
question of the personal liability of directors. The defendant argued that he had never 
heard of the relevant statutory provision and could not therefore have consented. The 
Court of Appeal held that where the director consented to the relevant activities, the fact 
that he did not know that it was an offence to undertake them without a licence was 
simply ignorance of the law and no defence. Under the Corporate Manslaughter and 
Corporate Homicide Act 2007, as noted above, there is no liability on an individual 
director. It may only be imposed on the company.
Consent requires a positive act or state of knowledge, while connivance is less precise. 
Having adequate systems in place and being sure they are working properly may be 
sufficient to protect a director fi*om an accusation of connivance.^^^ This may mean 
that a ‘due diligence’ defence is available. Many environmental offences are not 
absolute - a defence is available - they can be found in the various statutes where 
phrases such as “reasonably practicable”, or “all due diligence and reasonable 
precautions” or “best practicable means”, are used. Consideration would need to be 
given as to the inclusion of such a defence in the codex rerum. Such a defence may 
make a regulatory obligation more palatable and politically acceptable to industry since 
it allows some flexibility in operation and enforcement. If a company can show that it 
did take all reasonable steps then the reasonableness of their action becomes the key 
criterion for behaviour and establishes the baseline for the offence. Health and safety 
offences are based on reasonable care and food safety likewise -  if a food producer can 
show that they behaved with due diligence then they can run a defence to a prosecution 
for the offence -  the offence still took place but it is excused because the standard of 
behaviour of the offender met the reasonableness baseline.
Company Directors Disqualification Act 1986.
Woodhouse v Walsall MBC [1994] Env LR 30.
Attorney General's Reference No 2 o f1999, [2000] 3 All ER 182, [2000] EWCA Grim 9.
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A relevant concern is to identify the purpose of the provision. In a codex rerum, the 
object is to ensure that the product is designed so that its environmental impact is 
removed or alleviated -  it is about the achievement of a (near) zero-waste society. The 
specific law is going to be concerned with imposing obligations on producers to design 
new (or redesign existing) products with objectives concerning the total recovery of the 
product at the end of its life — minimal waste of the old product; no new resources to be 
exploited. As a producer obligation, then primary responsibility clearly is going to be at 
that level to comply with the obligations imposed by the regulatory fi*amework. But 
potentially, liability could be identified as falling on an employee of the producer, or a 
director or manager. In other words, within the legal system, the issues are the same for 
the codex rerum as apply today to existing environmental obligations.
3.9.8 Penalties
One relevant consideration is the penalty to be exacted for breach of the obligation. In 
many environmental offences today, a director or officer may suffer a fine (£20,000 in 
the Magistrates’ Court or an unlimited fine in the Crown Court), or s/he may be sent to 
jail (6 months maximum in the Magistrates’ Court or 2 years in the Crown Court - in 
special cases, e.g. some waste offences the maximum is 5 years). Imprisonment is rare 
but some examples can be found.^^^ New forms of penalty have been introduced by the 
Regulatory Enforcement and Sanctions Act 2008 which appear in addition to the more 
traditional routes of criminalisation and administrative notice providing a very wide 
range of possible enforcement actions. In addition to criminal prosecution and civil 
sanctions there is the undertaking route. Here the perpetrator, where suspected of an 
offence, may agree to undertake various remedial actions which, if followed, will 
protect him firom criminal enforcement. However, if not followed then he is liable to a 
non-compliance penalty in the same way as for breach of the stop or compliance 
notices. The amount of this penalty is to be calculated according to the cost of the 
remedial work which has yet to be done and may be an equivalent sum or a smaller 
percentage. This non-compliance penalty is extra-judicial although there is an appeal 
structure leading to the first-tier tribunal. Thus, there is a rich fi*amework of
R V Bata Industries Ltd ( 1992) 9 OR (3d) 329, 7 CELR (NS) 245.
The first immediate custodial sentence was announced by the Health and Safety Executive on January 
23, 1996: HSE Release E13: 96.
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enforcement measures which are beginning to be used in environmental enforcement 
fields which could readily be applied in a codex rerum/^^
3.10 Conclusion
The hazards of the legal system may appear to leave the control of pollution and 
environmental impacts subject to chance whether that chance is the presence of a 
private litigator seeking a remedy for damage to his property or person or an 
enforcement agency sufficiently motivated and resourced to handle the prospect of 
criminal litigation. But what is the alternative? It is a generally accepted principle that 
the polluter should pay but that is only one side of the coin. In imposing liability on 
the polluter the result should be the remediation of the harm done to the environment or 
the prevention of any recurrence of the harm. Punishment may be an appropriate route 
for a society concerned with protection of the environment but retribution needs to be 
matched with the practical reality of a protected environment. In that sense, as has 
been argued, the threat of civil litigation or criminal prosecution may be sufficient to 
achieve the desired aim. But these approaches may be set alongside an arsenal of 
weapons above and beyond direct regulation. Economic initiatives such as taxation 
present an alternative or supplementary route. Public procurement is also an example 
of a demand-side tool which is considered further in chapter 7 of this thesis.
There is, however, a further argument in favour of retaining a regulatory system which 
is related more fundamentally to the way in which we, as a society, view environmental 
pollution and reflects the initial question posed in this chapter as to the purpose of 
environmental law. This, in itself, is an aspect of better regulation and its approach to 
achieving more effective and focussed laws. If, for instance, the main method of 
control is to exact a tax on individuals for engaging in environmentally damaging 
activities, then, it may be in the interests of some to pay the tax because of other 
benefits which may accrue - convenience and expediency for example. Further, it 
might be a tax which is unevenly distributed creating inequalities amongst those subject 
to it. But, perhaps more importantly, it might convey an attitude that society accepts 
that such harm may occur, that it is acceptable although not encouraged; that society is 
prepared to allow it to occur if the individual -  whether a person or a corporation - is
n 229.
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prepared to pay for the privilege. A comparison might be drawn with war crimes. 
Should a war crime be permitted provided that the perpetrator is prepared to pay a tax 
on each victim?^^^ While the process of the enforcement of regulation may carry its 
own hazards, nevertheless it must remain at the heart of a system for environmental 
protection. Taxation and other economic controls may play a part but the 
décriminalisation of environmental damage would convey the wrong message to society 
in general.
The failure to bring to conclusion successful prosecutions and the difficulties of fielding 
the intricate evidential hurdles of court proceedings are often cited as the rationale for 
the de-criminalisation of environmental law. Arguments in favour of the use of penalty 
notices which shift the burden of bringing initial proceedings (in the form of an appeal) 
fi*om enforcer to enforced, rest upon ease of enforcement. In effect, this represents a 
shift fi-om criminal law to administrative and private civil law. A prosecution for 
breach of an environmental regulation is criminal and penal and is an aspect of social 
control just as is a prosecution for theft. An appeal against a penalty notice is civil; in 
effect, an administrative process.
To focus on the pragmatic argument that the civil administrative process works better, 
misses a more fundamental point. Is environmental regulation an aspect of social 
control? To make the comparison with an aspect of ‘mainstream crime’ -  take the 
offence of theft. Taking the property of other persons, or, to be legally precise, 
permanently depriving another person of their property is indisputably a crime. It is not 
in dispute because it is accepted that the undisturbed ownership of private property is a 
societal right. So, to interfere with such a right is an aspect of social control which must 
be punished in the form of criminal proceedings. In a society where the ownership of 
private property was not a core right, then it is conceivable that theft would not exist in 
its current form. But in our modem societies, private property is conceived as a right to 
be protected by all the paraphernalia of enforcement: police, courts, judges, lawyers, 
prisons, jailers and bailiffs.
See, for example. Article 191TFEU.
See John Alder and David Wilkinson, ""Environmental Law and Ethics” (Macmillan 1999).
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So, why should not the protection of the environment have equal status to the protection 
of private property? If society recognises that the protection of the environment is as 
important to the running of a stable society and to the achievement of the health, wealth 
and happiness for its citizens as is the protection of private goods, then why should it 
also not be protected by the same criminal paraphernalia? It is not simply a question of 
the form of environmental regulation but the fundamental ethic underpinning it. If the 
argument is about outcomes then that argument could also be made in the context of the 
law of theft. Why not also serve the thief with a penalty notice?
It is beyond question that recognition of the importance of environmental protection at 
all levels has increased as a matter of public concern to a point where it is a matter of 
daily politics and daily comment. This concern is apparent on a global scale -  
references to the issue of climate change are at the top of the potential agenda, as well 
as environmental issues at the most local level.^ "^^  Notoriety of issue on its own is not 
enough to make an area part of a democratically accountable policy. But the depth of 
interpretation of environmental issues at all levels -  local, regional, national, European 
and international - signifies that, as a matter of public policy, environmental protection 
is embedded as a social issue. This confirms the appropriateness of its status as an 
aspect of public law.
This chapter has considered the different style of regulation which could be adopted for 
the codex for the environmental control of products concluding that a system combining 
the characteristics of environmental assessment and the REACH licensing approach of 
‘no conformity, no market’ coupled with administrative enforcement techniques and 
criminal prosecution for breach establish the normative framework for the codex within 
a better regulation framework.
The next chapter addresses the impact of a codex rerum on extant environmental 
protection laws.
See, for example, the Clean Neighbourhoods and Environment Act 2006.
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CHAPTER FOUR: CURRENT EU REGULATORY 
PROCESS CONTROLS IN THE UK CONTEXT
4.1 Summary
This chapter covers the relevant areas of process controls in force today looking in 
particular at land use planning, production and process controls, use phase and disposal. 
The different regulations are grouped according to the categories established in Chapter 
3 so that Chapter 4 mirrors the discussion in that chapter but addresses not the style of 
regulation but what each regulation sets out to do. As part of a ‘Better Regulation’ 
approach, the chapter analyses at each stage the extent to which the codex rerum would 
interact with or substitute for such controls. Key impact stages and weaknesses in the 
regulatory chain are identified and the extent to which a vertical and a horizontal (or 
circular) approach are compatible is considered. A theme through the chapter is to 
consider how an environmental product law would obviate these impacts more 
effectively than a process control or could subsume them. To signpost in detail the 
chapter: section 4.3 covers the permitting / licensing controls; 4.4 - procedural and 
reflective controls; 4.5 -  remediation controls; 4.6 -  end of life legislation and 4.7 -
control via the common law. Section 4.2 introduces the various controls included in the 
chapter.
4.2 Introduction
The thesis presents a proposal to implement a regulatory framework for whole life cycle 
assessment of a product within a circular economy. Regulations controlling the 
lifecycle of a product add a new dimension and they may involve the addition of an 
extra layer of controls. The justification for this is argued elsewhere in this thesis. But 
one consideration is to examine the extent to which this does require additional 
regulation or whether any overlaps in statutory regimes can be identified and therefore 
eliminated to ensure that streamlining is achieved where possible and unnecessary 
regulation avoided. The full assessment of the impact of the product may mean that the 
need for some process controls and common law actions is removed or it may be 
possible to add in a product impact assessment to extant procedural controls or
122
otherwise conflate them. It is necessary to consider therefore the extent to which such 
a law impacts on existing process and other controls and whether they need to be 
amended as a consequence.
In the English legal system, the complete range of legal controls on pollution work in a 
variety of ways; some are precautionary (or preventive) and proactive, others are 
reactive. These dual characteristics are a product of the history of English law with its 
original development of controls via the common law which was essentially reactive to 
disaster and its subsequent development of proactive controls whereby permission to 
pollute was required in advance of the operation. Environmental product laws within 
the codex rerum have no ambivalence about them. They are entirely proactive as a 
body of controls which seek to identify the potential for harm and eliminate or reduce it 
in advance in addition to ensuring that the product becomes part of the material stock in 
the economy rather than necessitating inflows of new resources and outputs of waste. 
Proactive environmental regulation currently works through the medium of formal 
permitting coupled with administrative controls for immediate enforcement (the service 
of notices). It is additionally enforced through the medium of prosecution (either for 
breach of permits, failure to comply with administrative notices or for distinct and 
separate pollution offences). Each of these will be examined in turn. As discussed in 
the previous chapter, the common law with its mechanism for the individual to seek the 
resolution of private law problems generally follows the event. Its relationship with 
proactive regulatory controls may be intertwined or distinct and raises the issue of the 
duplication of controls in the English context where the reactive nature of the common 
law may conflict or strengthen the proactive nature of regulatory controls.^^^
4.3 Permitting
Permitting is a process whereby formal permission is given for the operation or process. 
This is where the state decides to regulate the activities of the polluter usually through 
the mechanism of command-and-control regulation^^^ although, sometimes, reflective 
process-based regulation is used. So, either the activity must be authorised before it
Nora Morag-Levine ‘Is precautionary regulation a civil law instrument? Lessons from the history o f  
the Alkali Act’ (2011) (1) Journal of Environmental Law 1. For a discussion of the conflicts between 
regulatory authority and tort see Maria Lee, ‘Tort Law and Regulation: Planning and Nuisance’ (2011) 8 
ffEL 986; Maria Lee, ‘Safety, Regulation and Fault: Tort in Context’ (2011) 74(4) MLR 555.
Brenda Hutter, A Reader in Environmental Law (OUP 1999).
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may happen and failure to comply with the authorisation may result in enforcement 
action, or, a procedure is required for the activity to be assessed before it goes ahead. 
The permitting or authorisation process applies across several differently focussed 
regimes and in each case there is an agency to decide on the permission and its 
conditions, and an inspectorate to monitor and enforce these requirements. There are a 
variety of permits which may be required for the particular operation including: land 
use planning, environmental permitting, water discharge consents, and water 
abstraction. These permits cover a range of activities including the future use of land, 
the emission of polluting substances into the environment and the operation of 
processes. Their hallmark is that they are required in advance of the operation or 
development and exemplify a response to the recognition of the need to prevent or limit 
environmental pollution or harm to human health. Many of these proactive regulatory 
areas have their roots in the nineteenth century where England saw the development of 
industrial activity on a grand scale. The social legislation of the 1840s and 1850s with 
ensuing legislation such as the Nuisances Removal Act 1855, the Sanitary Act 1866, the 
Alkali Act 1863 and a variety of other legislative developments leading to the reforming 
Public Health Act of 1936 and other twentieth century reforms which identified the 
need for legislation to deal with disease and other public health horrors, paved the way 
for today’s regulatory controls.^^^ Coupled now with the driving force of the European 
Union, proactive regulatory systems are the order of the day.
4.3.1 Planning and operational permissions
The product may be manufactured in facilities which are already in operation and may 
not constitute any real change in the process. The factory may already be 
manufacturing products of the same kind which have similar environmental impacts in 
terms of the use of the land and the operational activity. A company making mobile 
phones which develops a new ‘greener’ phone may not have any new or different
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Asa Briggs, Victorian Cities (Penguin 1968); Anthony S Wohl, The Eternal Slum: Housing and Social 
Policy in Victorian London (Edward Arnold 1977); JPS McLaren, ‘Nuisance Law and the Industrial 
Revolution’ (1983) 3 OILS 160; Gertrude Himmelfarb, The Idea of Poverty (Faber & Faber 1984); Ray 
Cocks, Victorian Foundations?’ in John Lowry and Rod Edmunds (eds). Environmental Protection and 
the Common Law (Hart Publishing 2000); Rosalind Malcolm and John Pointing, ‘Statutory Nuisance: the 
Sanitary Paradigm and Judicial Conservatism’ (2006) JEL 35; Rosalind Malcolm and John Pointing, 
Statutory Nuisance Law and Practice (2nd edn, OUP 2011) ch 3; Mulugeta Ayalew, Jonathan Chenoweth, 
Rosalind Malcolm, Yacob Mulugetta, Loma Okotto and Stephen Pedley ‘Small Independent Water 
Providers: Their Position in the Regulatory Framework for the Supply o f Water in Kenya and Ethiopia’ 
Journal o f Environmental Law, (forthcoming 2014). See also section 2.3 of this thesis.
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impacts on the land use nor may the process of making, renewing or remanufacturing 
the phone have any significantly different impacts on the environment. But if a new 
factory has to be built or a major change in the use of it takes place, then a planning 
permission for the development of the land or its change of use will be required. So the 
manufacturer who wishes to make a product and first needs to acquire land for the 
factory will need to get planning permission for this venture. Using the land for a 
specific purpose needs permission as does the operational process to make the product. 
These are two separate procedures but may run in tandem. The operational controls 
will be considered first.
4.3.2 Process controls for the operation
The current regulations are the Environmental Permitting Regulations (England and 
Wales) 2010 (as amended). These regulations are detailed and extensive and represent 
the culmination of an historical development of controls ameliorating the human and 
environmental impacts of industrial processes for two or more centuries of legal 
development. They are the product of a unique combination of English sanitary, 
emissions and health and safety controls and European Union environmental laws 
reflecting an unusually symbiotic approach between the common law systems and the 
European civil law-based system. The UK environmental permitting system continues 
to grow and develop, with consultations over proposed changes and new schemes an 
almost permanent feature.
The most immediate ancestors of the 2010 Regulations are the pollution prevention 
scheme which itself stemmed from UK Integrated Pollution Control and the European 
Integrated Pollution Prevention Control laws, and waste management laws which also 
have combined UK and EU ancestries. The multiplicity of regulations across these 
fields and the political pressure to lift the burden of regulation from industry combined 
to produce the single approach reflected in the environmental permitting laws. This 
simplification was part of the Better Regulation Agenda^^^ (discussed in the previous 
chapter at section 3.8) -  an important consideration in the context of the current 
question in the design and imposition of yet another statutory regime for the
278
Better Regulation Executive, Department for Business, Enterprise and Regulatory Reform and 
National Audit Office, Effective Inspection and Enforcement: Implementing the Hampton Vision in the 
Environment Agency (London 2008) 5.
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environmental assessment of products. As a result, in 2007 the Regulations combined 
two sets of controls which covered Pollution Prevention and Control (PPC) and Waste 
Management Licensing. Furthering the objective of simplifying and stratifying the 
regulatory regime, the regulations did, in fact, subsume 41 other statutory instruments. 
Previously, if the operation was caught under both the PPC and waste management 
regime then two different permits were required. From 2007, the streamlined process 
resulted in one permit^^^ and existing PPC permits and waste management licences were 
converted into environmental permits. The 2007 UK regulations which resulted were 
replaced and updated in 2010.
The regulator for environmental permitting is either the Environment Agency or the 
relevant local authority. The larger industrial installations are subject to integrated 
controls across all significant emissions into the media and the permit conditions can 
encompass a range of controls known as Part A and Part B. Smaller installations fall to 
local authorities to control.
The 2010 Regulations have also been widened in scope to include water discharge and 
groundwater activities, radioactive substances and can be extended further in the future 
to include other emerging EU directives such as the Mining Waste Directive^^® and 
Industrial Emissions D irective.E nvironm ental permits are required by all ‘regulated 
f ac i l i t i e s wh ic h  are listed under regulation 8 as:
(a) an installation (a stationery fixed unit which is used for a listed activity. Listed 
activities are divided into three categories according to their environmental impact and 
the type of permit they need - Part A(l), Part A(2) and Part B. Threshold limits also 
apply which are based on potential production capacity)
(b) mobile plant (used for specific listed activities or for waste operations)
(c) a waste operation
(d) a mining waste operation
This is the case in England and Wales. In Scotland, there is a different structure although the objective 
of ensuring that procedures are simplified remains the same. See Scottish Government, ‘Consultation 
Paper on the Consolidation of the Waste Management Licensing Regulations and Amendments arising 
from the Better Waste Regulation Exercise’ (February 2010) pt. 4.
Directive 2006/21/EC on the management o f waste from the extractive industries (the ‘mining waste’ 
directive).
Directive 2010/75/EU on industrial emissions (integrated pollution prevention and control).
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(e) a radioactive substances activity
(f) a water discharge activity
(g) a groundwater activity.
New operations must, unless exempted, apply for a permit and guidance is available 
according to the nature of the activity. Even if an operation is exempted the 
Environment Agency requires them to be registered so that they are aware of their 
existence. Depending on the nature of the operation, a standard permit which has 
standard sets of rules or a bespoke permit is required. There are guidance documents 
available across many different industrial areas ranging from cement and lime activities, 
chemicals and clinical waste to waste incineration activities and waste treatment and 
storage.
Whether or not a standard permit is appropriate depends on the type of operation and 
whether it meets the criteria which are set out in the rules drawn up by the Environment 
Agency under regulation 26 of the 2010 Regulations. Standard permits have been 
produced for activities which present similar environmental hazards such as materials 
recycling centres. Exempted operations cover those likely to be controversial or to 
cause significant pollution so that, for example, the only incinerator permitted under the 
standard route is that for pets which have a throughput of less than 438 tonnes of waste 
per annum. The bespoke procedure is applicable for all other incinerators which are 
frequently the subject of opposition on a local scale by residents.
Location is relevant in this and sites which are ‘on or immediately adjacent to a 
European Site, Ramsar Site, Site of Special Scientific Interest (SSSI), National Nature 
Reserve, Local Nature Reserve or Ancient Woodland’ are excluded from the standard 
permit route and there cannot be ‘direct discharge of aqueous waste within 10km 
upstream of a European Site, Ramsar Site or a SSSI, within 100 metres upstream of a 
National Nature Reserve, Local Nature Reserve or Ancient Woodland, or within a 
National Park.’^ ^^
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Understanding the Meaning of Regulated Facility’ (Regulatory Guidance Series, No RGN 2, April 2010).
<http://www.environment-agency.gov.uk/business/topics/permitting/106530.aspx> accessed 15 
November 2013.
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The process for approving a standard permit is straightforward and proceeds largely on 
the basis of information provided by the applicant without public involvement. In 
these circumstances the permit is granted on standard conditions. The standard permits 
regulate operations which are not exceptional and where the standard rules will 
adequately identify the risks and impacts to human health and the environment. These 
are established by Technical Guidance Notes set out by the Environment Agency.
With a bespoke permit there is a process of environmental assessment for each activity 
undertaken before the permit is granted and the results of the assessment will dictate the 
terms and conditions of the permit. In some cases, there is no necessity to undertake a 
complete assessment of the site if  some parts of the operation are standard and other 
parts exceptional. In those cases, only the exceptional elements need to undergo a 
process of environmental risk assessment. This process of environmental assessment is 
detailed and much of the information collected as part of it may simply be transferred 
across into the product impact assessment to be required under the codex rerum. The 
results achieved under this regime may be fed into the whole life cycle assessment of 
the product and then balanced against the impacts over its lifetime. The environmental 
assessment under the environmental permitting regulations identifies the potential risks 
to the environment of the process while screening out non-impact areas. The process 
which the applicant must follow in applying for a bespoke permit is four-fold: identify 
the risks; assess the risks; justify appropriate measures; and, present the assessment to 
the Environment Agency. The first step involving the identification of risks includes 
consideration of: odour; noise and vibration; accidents; fugitive emissions to air and 
water -  uncontrolled releases such as dust, volatile organic compounds, run-off from 
operational areas but not controlled releases from point-sources and problems with mud, 
pests or litter, controlled releases to air — planned and managed releases associated with 
an activity, controlled discharges to surface waters — planned and managed releases 
associated with an activity; controlled discharges to ground or groundwater -  planned 
and managed releases associated with this activity; global warming potential -  some 
sectors are required to reduce their greenhouse gas emissions; site waste — this may 
need to be recovered or managed in a controlled manner.^^"  ^ The next stage involves the 
completion of a series of modules which assess the elements of the operation against the
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list of identified risks in the previous stage. So, each risk is evaluated against the list of 
activities. Separate assessments are drawn up further to the scoping exercise. Where 
the risk assessment shows that the risk is not acceptable then technical solutions set out 
in the Technical Guidance Notes produced by the Environment Agency will normally 
provide the mechanism for resolving them. If there are different techniques to control 
the risk then it may be necessary to identify which have the best environmental 
performance and the documentation provided by the Agency^^^ provides advice in 
achieving this and also in how to trade-off different environmental impacts in 
comparing control options. Where an operator seeks to use a technique which does not 
provide the best environmental performance then they are expected to provide a cost- 
benefit analysis to justify this. So, having undertaken these assessments for a bespoke 
permit then the risk assessment is delivered to the Agency for its evaluation. The 
permit is also not simply there to enable operations to start. It is expected that the 
permit will remain in force throughout the life of the operation on the site and where 
there is any deviation from its terms the initial risk assessment will be referred to for its 
technical options and solutions and to determine the actions necessary to prevent 
environmental harm. As before, this detailed exposition of the environmental impact 
of the process can be transferred across as part of the codex rerum. Duplication of the 
two assessments would fall foul of political concerns regarding the burden of regulation 
on business^^^ and, in any event, would be unnecessary. The results of the assessment 
cover that portion of the life cycle of the product while it is undergoing its manufacture 
or remanufacture in the plant and can be integrated into the product impact assessment.
4.3.3 Public participation in environmental permitting
The involvement of stakeholders in integrated product policy (IPP) has been 
encouraged from the outset of the development of the policy at European level. This 
has largely been because of the emphasis on voluntary agreements as one of the tools in 
the IPP toolbox and the desire to integrate industry in particular into the process of 
developing greener products by any means which avoid regulation. Stakeholder
Horizontal Guidance Note HI Environmental Risk Assessment (Enviromnent Agency v 20 April 
2010, page 6).
Horizontal Guidance Note HI Environmental Risk A ssessm ent, Annex (k) Justifying and cost-benefit 
analysis o f control measures.
Arthur Penfold, ‘ Review o f Non-Planning Consents’, Final Report, Department for Business, 
Innovation and Skills, July 2010, URN 10/1027, <www.bis.gov.uk/penfold> accessed 15 November 
2013.
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involvement has a different context to public participation for this reason so 
requirements for such participation under other statutory regimes tend to have a 
different context and purpose. While the assessment process for the operational 
activity was not considered in the original IPP toolbox and its application in a codex 
rerum is a novel proposal of this thesis, nevertheless the question of public participation 
in the authorisation process for environmental permitting remains a primary concern. 
The role of the stakeholder in the authorisation process is likely to be limited to the self- 
interested applicant while the public involvement will usually be aimed at the local 
resident affected by localised pollution or, in some cases of larger developments, by 
groups and NGOs concerned with the global pollution effects. So, the dual aims of 
stakeholder involvement in the codex rerum and public participation in environmental 
permitting may not both be realised without some expansion of the current 
environmental permitting process to encompass stakeholder involvement.
Public participation has always been a difficult question for governments concerned 
with ensuring a speedy and efficient process for decision-making and the pursuit of 
economic growth. Despite that political concern (or perhaps because of it) public 
participation is required in environmental decision-making by virtue of the Aarhus 
Convention. This was inserted into the process for granting environmental permits 
by an amendment to the IPPC Directive.^^^ In all areas, consultation is accepted as 
appropriate^^^ and implemented through the relevant regulations or at common law.^^°
Public involvement in the decision-making process for environmental permitting is, 
however, mixed.^^^ The public is not involved in the grant of individual standard 
permits and has no apparent right to be consulted in the process although they may be 
involved where a bespoke permit is required because of the nature or complexity of the
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United Nations Commission for Europe (UNECE) Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in Environmental Matters (1998).
IPPC Directive 96/61/EC as amended by Directive 2001/35/EC of the European Parliament and the 
Council of 26 May 2003 providing for public participation in respect of the drawing up o f certain plans 
and programmes relating to the environment and amending with regard to public participation and access 
to justice. Council Directives 85/337/EC and 96/61/EC, OJ L 156 25/06/2003, pp 17-25.
Paul Thompson, ‘Consultation and the authorisation of major infrastructure projects’ Journal of 
Planning Law 2009, 2, 174-189.
^ (on the application of Edwards) v Environment Agency (No 2) [2008] UKHL 22; [2008] 1 W.L.R.
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project. One role which the public does have is to be consulted on the standard rules 
which apply to standard permits. This is less meaningful for the public though since the 
relevance of a set of rules applying to a local plant is much more immediate than a 
generic discussion about a set of rules applicable across a broad range of activities.^^^ 
Where activities fall outside the standard set of rules and bespoke permits have to be 
applied for, then the public do have consultation r i g h t s . I n  these circumstances the 
Environment Agency must inform the public consultées (by whatever steps the Agency 
deem appropriate) and invite representations which it must consider before making a 
decision about the grant of the permit. The steps the Agency appears to be adopting is 
to advertise the application on its website and seek representations through that 
mechanism.
Public consultation can delay the application process and may be in conflict with the 
political determination to achieve swifter and more targeted decision-making. There is 
a risk that full public consultation which is an important participatory factor in the 
decision-making process is sacrificed to the expediency of swift, professional and 
consistent decision-making.^^"^ As Kirk and Blackstock (2011) argue,^^  ^a comparison 
between the jurisdictions in England and Scotland show that in the former, the standard 
permit process means that the opportiinities for public participation are ‘severely 
curtailed’ so that only the controversial activities are consulted upon. Even in such 
cases, they argue, the method used to generate participation by the public is not 
conducive to achieving this end where advertising of applications is not widespread.
The process of environmental permitting can be seen to engage the applicant in an 
environmental risk assessment of the operation across a variety of environmental factors 
ranging from those local in nature, such as noise and smell, to those global -  the need to 
reduce emissions of greenhouse gases. Such an approach could readily be transferred
Elizabeth A. Kirk and Kirsty L. Blackstock, ‘Enhanced decision making: balancing public 
participation against "better regulation" in British environmental permitting regimes’, 2011, Journal of 
Environmental Law 97.
Regulation 26 of the 2010 Regulations.
Sch 5, para 5(1) excludes permits relating to mobile plant, certain radioactive substances activities 
described in para 5(5) of pt 2 of sch 23, and mining waste operations not involving a facility to which art 
7 of Council Directive (EC) 21/2006 on the management o f waste from extractive industries and 
amending Directive 2004/35/EC OJ L 102/15 applies.
Kirk and Blackstock (n 291).
ibid.
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across or integrated into the impact assessment of the product. Where the activity 
involves the production of an object which is to be subject to an impact assessment then 
the environmental risk assessment under the environmental permitting scheme would 
cover that part of the life cycle impacts of the product. Provided that it is sufficiently 
comprehensive then there is no necessity to repeat any part of it and better regulation 
agendas are satisfied. The codex will operate as an umbrella incorporating the 
environmental risk assessment under environmental permitting but will integrate it as 
part of a whole product impact assessment.
4.3.4 Planning permission
The second area of authorisation which may run in tandem with (or precede) the 
application for the environmental permit for the operational activity is permission to use 
the land for the required purpose. The permitting system for planning operates in 
advance of the proposed activity so it anticipates the use to which the land will be put. 
The process is obligatory in relation to certain developments and is undertaken normally 
at local authority level. The local democratic process is a powerful factor in these 
applications for permission and local populations often make their voices heard in this 
context making representations at the planning application or inquiry stages. They 
have less of a role in terms of challenging under a judicial process in respect of planning 
matters.^^^ Land use planning enables a developer to secure permission for a physical 
development and/or for a use of the land. There are a range of exemptions which apply 
where the development is insignificant in planning terms and would have no impact on 
the neighbourhood. It might be a physically small development or a change fi-om one 
use to another that represents no real impact on the amenity of the neighbourhood. One 
hot food takeaway is much the same in planning terms as another with similar issues 
regarding smell, traffic, noise, and waste impacts. A factory which falls into a class of 
factories of light, medium or heavy industrial uses does not require permission to move 
within the class from one type of product to another as long as they have similar 
characteristics in terms of the extent of the manufacturing process.
A product which has undergone a product impact assessment under the codex rerum 
requires a place for its remanufacture and for servicing and maintenance during its
Note the Localism Act 2011.
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lifetime. That factory may have an existing use which permits the manufacture of the 
regulated product in any event. The planmng process is also concerned with zoning so 
that industrial uses are established in sectors where their impact on residential uses is 
minimised. Economic impacts as well as social impacts are concerned in the planning 
process so that the production of jobs may be a critical factor as may be the building of 
houses and so on. These are entirely separate questions from the product impact 
assessment. They concern the establishment and development of neighbourhoods and 
the quality of life for people living in them. A product impact assessment will focus on 
the impacts on the environment throughout the life (lives) of the product while planning 
permission remains a separate and free-standing process from product regulation.
While the product impact assessment will include an analysis of the impact of the 
product during its manufacture (transferred across from the environmental risk 
assessment during the environmental permitting stage) that simply serves to identify 
those impacts and eliminate, reduce or mitigate them. It would be relevant to the 
planning application process but would not substitute for it. Planning permission for a 
factory may not be limited to the production of one particular type of product so the 
product impact assessment would be particular to the product but not to the plant in 
which it is manufactured. It would seem therefore that the planning process needs to 
remain a separate process from the regulatory framework for a product in the same way 
as it is separate from the process for environmental permitting. The references in this 
section have been mainly to the manufacture of the product. It is anticipated that the 
impact of the codex rerum will be to underpin a circular economy where products loop 
around being service, maintained, reworked and remanufactured.^^^ The sites where 
these activities are performed will be treated in the same way for planning purposes.
4.3.5 Link between environmental permitting and land use planning
However, the two processes of getting permission to use the land for specific purposes
and to run an operation on the land although separate in their purpose have some linked
For an illustration o f how this can work in practice see the website for Cat Reman Products “Cat 
Reman — Good for Customers, Good for Business, Good for the Environment” where “a remanufacturing 
program (for Cat parts and components) is based on an exchange system whereby you return a used
component (core) in return for our remanufactured products Because we are in the business of
returning end-of-life components to same-as-new condition, we reduce waste and minimize the need for 
raw material to produce new parts. Through remanufacturing, we make one of the greatest contributions 
to sustainable development—keeping non-renewable resources in circulation for multiple lifetimes.” 
<http://parts.cat.com/parts/cat-reman-products> accessed 14 November 2013.
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and shared aspects. Problems concerning overlaps between the two processes have 
been recognised in the past and steps have been taken to try and overcome any 
excessive burdens on industry that this might generate. Planning Policy Statement 23 
(PPS 23)^^  ^sets out the issues concerning such overlaps and advocates running the two 
systems in parallel while emphasising that the local planning authority must recognise 
that the pollution regulators will do their job independently of planning. Two eases 
have confronted this ‘overlap’ issue. In Harrison v The Secretary o f State for  
Communities and Local Government, Cheshire West and Chester Council (Successor to 
Vale Royal Borough Council) (2009),^^^ the inspector refused planning permission to 
convert an agricultural unit into a mixed use unit also processing animal by-products, in 
part because of the history of odour emissions on the site which he considered could not 
be addressed adequately by the pollution control regime. The High Court decided on 
appeal against this decision that it was quite appropriate for an inspector to consider the 
impact of the proposed development on the amenity of the area in this way and that he 
was entitled to reject the application. Likewise, in Hopkins Developments Ltd v (1) The 
Secretary o f State (2) North Wiltshire DC [2007]^ ^® the judge upheld an inspector's 
decision which decided that the amenities of the area and the local residents would be 
seriously harmed by dust emissions. As in Harrison, it was argued that the inspector 
must assume that the pollution control regime would manage the potential problem with 
the dust emissions but the court rejected that:^ *^ ’
“This is an argument that is superficially attractive. But it is dependent on the 
underlying assumption that, in relation to the likely impact of the pollutants to 
which the 2000 Regulations apply, primacy must be accorded to the judgment of 
the Regulator above that of the planning authority. I can see no basis for such an 
assumption, and it does not appear to me that the passage from paragraph 10 of PPS 
23 that I have quoted above provides support for it. It would effeetively mean that, 
unless it was clear to the planning authority that the plant could never achieve a 
Permit (cf Gateshead per Gladwell LJ at 359), the potential impact of pollutants 
could never enter into its consideration of whether planning permission should be
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'<http://www.planningportal.gov.uk/planmng/planningpolicyandlegislation/previousenglishpolicy/ppgp 
ps/pps23> accessed 13 November 2013. See also the National Planning Policy Framework (Department 
for Communities and Local Government, 2012) for the overall framework of planning policy 
[2009] EWHC 3382 (Admin).
300 [2007] Env. L.R. 14 QBD. 
At 15.
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granted. The thrust of paragraph 10 is that planning authorities should focus on the 
impacts rather than the control of emissions, not that they must subordinate their 
judgment on the impacts to those of the pollution control authority.”
So, it is entirely acceptable for the planning authority, where they have identified 
adverse consequences from the proposed development and view this as having a 
negative impact on the amenity of the area making it questionable as to whether the 
proposed location is appropriate, to take account of such matters as material 
considerations in the decision on planning merits. These issues were directly addressed 
in the Penfold Review^®  ^which recommended that the interaction between planning and 
non-planning consents should be streamlined:
Critical to the successful application of these principles is making sure that all 
factors that may influence the decision as to whether the development should be 
allowed to go ahead are considered at the same time. It will require planning and 
non-planning consent decision makers to work collaboratively together and with the 
applicant from the start of the process.
The two regimes are notoriously difficult to treat separately as the cases indicate. The 
problem would be overcome were a single body to consider both aspects without the 
necessity for achieving a bifurcated result. But two separate processes remain in 
practice despite amendments made to the process in some cases by the Planning Act 
2008. In reality, the bifurcation is without merit. For a local resident, there is no 
distinction between the land being used for a certain purpose and the operation of that 
purpose and the reception of this distinction stretches the credibility of local residents 
faced with such imponderables. How would this credibility of process be further 
strained by an additional regulatory regime requiring an assessment of the 
environmental impacts of the product across its lifecycle? Three layers of regulation 
are not attractive and must clearly be avoided, yet, the assessment of the product’s 
impact must include this period of its life. The solution lies in the process of 
environmental impact assessment in planning and the assessment in the environmental 
permitting process which may already coincide. These assessment processes must be 
made so as to be transferable to the codex rerum thus avoiding triplication.
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Arthur Penfold, ‘ Review of Non-Planning Consents’, Final Report, Department for Business, 
I^ijovation and Skills, July 2010, URN 10/1027, <www.bis.gov.uk/penfold> accessed 15 November
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Procedural assessment controls will be considered next.
4.4 Procedural and reflective controls
Subsets of permitting controls include reflective procedural controls which, in turn, 
include the European Union directive on environmental impact assessment (EIA), and 
REACH, the European Union regulation on the Registration, Evaluation, Authorisation 
and Restriction of Chemical Substances^®"  ^(which arguably is a mixture of reflective 
and command and control). The common characteristic of these controls is that they 
require a developer to undergo a process before permission can be granted. Failure in 
itself to carry out the process may mean that permission is not forthcoming for the 
development (although in the case of EIA this does not automatically follow). But 
otherwise their characteristic is that they create an atmosphere in which the players are 
sensitised to the need to pay attention to the requirements of the process.
4.4.1 Environmental Impact Assessment
The most notable process falling within this category is that of environmental impact 
assessment which applies to developments and sits within the land use planning 
framework. It is considered separately under this heading as, while planning permission 
is a mandatory process, environmental impact assessment in most cases rests upon an 
exercise of discretion by the decision making authority. Further, environmental impact 
assessment is a process which requires that the impacts of the development on the 
environment must be addressed but then requires nothing further -  even a negative 
assessment may be set aside in favour of the development going ahead.
Under the Directive the environment is defined as follows:
(a) human beings, fauna and flora;
(b) soil, water, air, climate and the landscape;
(c) material assets and the cultural heritage;
ibid at 12.
Directive 2011/92/EU of the European Parliament and of the Council o f 13 December 2011 on the 
assessment of the effects of certain public and private projects on the environment L26/1 (‘EIA’
Directive) and Regulation (EC) No 1907/2006 of the European Parliament and of the Council o f 18 
December 2006 concerning the Registration, Evaluation, Authorisation and Restriction o f Chemicals 
(‘REACH’ Regulation).
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(d) the interaction between the factors referred to in points (a), (b) and (c)/°^
In EIA this focus of assessment is on the land and its use. The environmental 
assessment of the product will address impacts during the manufacturing stage which is 
covered by the EIA so there will be overlaps. The solution here is to conflate the two 
processes in such circumstances when they coincide. They will not always coincide as 
a new product may be manufactured in premises which are already operating with 
planning permission. But if premises are being developed and planning permission is 
required for that development then a planning EIA could be combined with the product 
impact assessment under the codex. It is important to ensure that duplication of 
processes is avoided so that the burden on industry is minimised while achieving the 
desired outcome of the protection of the environment.
4.4.2 REACH
The European Union regulation on the Registration, Evaluation, Authorisation and 
Restriction of Chemical Substances^°^ (REACH) is a regulatory framework which seeks 
to identify the intrinsic properties of chemical substances for the protection of human 
health and the environment.^®^ REACH was developed because many chemical 
substances had been used without adequate (or any) testing of their safety or impact on 
the environment. The intent was to capture substances which were new to the market 
or recapture those which had been marketed for many years, test them and develop risk 
management approaches for dealing with them in the future. A phasing in of the regime 
has been taking place and the aim is to subject all substances eventually to REACH.
As argued in chapter 3 of this thesis, this is a regime which could be partially replicated 
for the codex and it works by shifting more responsibility to industry to manage risks 
from chemical substances and to provide information to enable users of the substances 
to be safe. It operates under the principle of ‘no data, no market’ imposing an 
obligation on EU manufacturers and importers to gather information on the properties
Article 3 of Directive 2011/92/EU of the European Parliament and of the Council o f 13 December 
2011 on the assessment of the effects of certain public and private projects on the environment L26/1 
n 304.
Robert G. Lee and Stephen Vaughan, ‘REACHing down: nanomaterials and chemical safety in the 
European Union, Law, Innovation and Technology’ 2010, 2(2), 193-217.
Article 5, REACH. Joanne Scott, ‘REACH: Combining Harmonization and Dynamism in the 
Regulation of Chemicals’ in Joanne Scott (ed). Environmental Protection: European Law and 
Governance (Oxford: Oxford University Press 2009).
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of the substances^®® and to register this information with a central agency -  the 
European Chemicals Agency which operates a database.^’® REACH addresses the 
problems arising from the historic development and use of chemical substances which 
have been marketed without full information being produced on their uses and 
hazards.^
Registration may be required where a company manufactures or imports into the 
European Economic Area a substance which is free-standing or is in a preparation 
and mixed with other substances, or where it is released intentionally from finished 
manufactured products at a rate of 1 tonne or above a year. A dossier is sent to the 
European Chemicals Agency (ECHA) containing details of the chemical including a 
risk assessment and proposal for management of the risks. There is a broad exemption 
in relation to chemicals which were bought within the EU and which, in most cases, 
companies are not required to register.
After registration of the substance, comes the evaluation stage which is threefold: the 
compliance check, the examination of testing proposals (these two are called dossier 
evaluation) and the substance evaluation.^ Dossier evaluation is conducted by ECHA, 
whereas carrying out substance evaluation is the responsibility of the Member State 
Competent Authorities. The same decision-making process is used for dossier and 
substance evaluation.
The compliance check is used to check whether the information submitted by registrants 
is in compliance with the legal requirements. The second stage involves the 
examination of testing proposals by ECHA -  that is the proposals to test the substances. 
The final stage is the substance evaluation which aims at verifying whether a substance 
constitutes a risk to human health or the environment. The substances are selected by
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A threshold of one tonne per year applies before the regulation is applicable. For quantities o f 10 
tonnes per year or more, a Chemical Safety Report is required which, where dangerous substances are 
mvolved, must contain an exposure assessment and risk characterisation.
See Guidance on requirements for substances in articles European Chemicals Agency (11-G-05-EN 
Finland, 2011).
Brian E.Harris, ‘The EC REACH Regulation and contractual supply obligations’, (2010) Journal of 
Business Law 5, 394-419.
The 28 Member States of the European Union; plus Norway, Iceland and Liechtenstein by virtue of 
European Economic Area Agreement of March 17, 1993, which entered into force on January 1, 1994.
See Title VI of the EC Regulation 1907/2006.
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ECHA in cooperation with Member States. Prioritised substances are evaluated by the 
Member States.
One of the key features of R£ACH is to provide a flow of information about substances 
through the supply chain. There are a variety of actors involved in this chain who may 
acquire duties under REACH. The primary actors are industry but third parties may 
also acquire a role. Whether any particular industry has a duty depends on the nature 
of their business. Manufacturers include natural and legal persons who manufacture a 
substance. Substances must be distinguished from articles which are legally defined 
within REACH as an object which has been given a specified shape, surface or design 
so that it can be used for a specific purpose,^’^  such as a mobile phone. Under Article 2, 
paragraph 1 of REACH, substanee ‘means a chemical element and its compounds in the 
natural state or obtained by any manufacturing process, including any additive 
necessary to preserve its stability and any impurity deriving from the process used, but 
excluding any solvent which may be separated without affecting the stability of the 
substance or changing its composition’. This focuses on the chemical element with the 
assumption that ‘risks arising from the behaviour of a certain chemical are attributable 
to a substance and not to its different usages’.
Importers are those who import substances into the customs territory of the EU. The 
downstream users may include someone who uses chemicals on an industrial basis as 
part of a preparation (e.g. paint) or to produce an article (such as a phone) or someone 
who uses the chemical as part of their process (such as a lubricant). Any of the above 
categories may appoint someone else to represent them who then acquires their 
responsibilities for compliance with REACH. This may be done where the person 
making the appointment of the representative wants to keep their identity undisclosed. 
This means that manufacturers using the substance will be able to identify the risks 
from the information held and will receive information on how those risks can be 
managed. Users and waste disposal businesses will also have access to the infonuation 
necessary to understand the risks which might occur during usage and on disposal. So, 
the supply stream starts with the business that manufactures or imports a substance in
Article 3(3) REACH.
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sufficient quantities to register the dossier as described above. If a business 
manufactures or imports articles which contain substances which they plan to release 
during use then these are covered too. This process flows downstream so that the 
downstream users are notified of risk management measures. The downstream users 
include any business which uses chemicals and they have duties to use them safely and 
in accordance with the risk management measures. Information can also be passed 
back upstream to the manufacturers on risks occurring during use so that measures can 
be refined. Those midway in the supply chain such as the distributors and suppliers 
must pass information downstream to their customers and upstream to the 
manufacturers and suppliers.
The REACH regime further adopts this cooperative and information sharing approach 
through a Forum for Exchange of Information on Enforcement and uses border controls 
to stop the movement of substances which may be in breach of the regulations. In the 
UK the enforcement approach adopted under the REACH Enforcement Regulations 
2008 is the classic method of the use of administrative notices coupled with prosecution 
for failure to comply and general prosecution offences.^Interestingly, there is no 
provision for overlapping statutory regimes within REACH and the possibility of 
liability occurring under REACH and another regime is a distinct possibility. This, it is 
argued, is undesirable for the codex rerum. If there is overlap with REACH or any 
other regime then there should be some control mechanism such as a requirement only 
to serve an administrative notice with the consent of the relevant Secretary of State.^^^ 
Since REACH is a directly applicable European regulation then it caps all other 
legislation so, it is arguable that if REACH applies, then procedurally the consent of the 
Secretary of State should be sought before proceedings are brought for any breach of 
the codex rerum to avoid the ‘double jeopardy’ point. The possibility of overlap with
Sebastian Heselhaus, ‘Risk Management of Nanomaterials: environmental and consumer protection 
under existing EC legislation on chemicals, pesticides and biocides’ Environmental Law Review, 2010, 
12(2), 115-131.
Guidance on the risk-based enforcement strategy can be found in the HSE document Strategy and 
guidance for enforcement of REACH in the UK (Health and Safety Executive, April, 2010)
A similar approach is taken in respect of the statutory nuisance regime where, if a process is controlled 
under Part 1 of the Environmental Protection Act or under regulations made under section 2 o f the 
Pollution Prevention and Control Act 1999, then the consent of the Secretary of State must be sought 
before proceedings are brought. To provide that the consent should be sought before notice is served 
avoid the problems created by the decision in Regina (Ethos Recycling Ltd) v Barking and Dagenham 
Magistrates Court [2009] EWHC 2885 (Admin); [2009] WLR (D) 331 where the overlap provision was 
held to apply to the service of court proceedings.
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REACH is probably the most acute since it is the key regime which is concerned with 
the physical characteristics of an object and its impact on the environment and is 
concerned with that impact throughout the supply chain. REACH, of course, is 
specifically not concerned with the product except to the extent that a product emits the 
substance which is the central concern of the regime. It is the substance on which 
REACH bites. So, the overlap could occur where a substance falls within REACH and 
then forms a constituent part of a product which falls within the codex. Here, parallel 
controls would be particularly unacceptable and likely to be perceived as an undue 
burden on industry. Some degree of integration of the controls should therefore be 
attempted to avoid such duplication. Integration could be relatively easily 
accomplished by requiring that the dossier produced for the REACH process of 
registration and testing is the identical document which is produced as part of the codex 
or that REACH is completely subsumed into the product impact assessment under the 
codex. Given that the object of REACH is to identify the characteristics of the 
substance which pose a risk to the environment and to produce an assessment of that 
risk and methods for managing it throughout its supply chain, the objectives are 
comparable. The dossier could be produced as part of the product impact assessment in 
the same way that environmental assessment in planning law and environmental 
permitting is a process which has been integrated. Differences between REACH and 
the codex would be in relation to their purpose. REACH is concerned with identifying 
hazards while the codex will be concerned with identifying impacts and balancing them 
across the life cycle in order to promote a circular economy. So, one is about 
‘dangerous’ chemicals and the risk they pose to the environment while the other is 
about the environmental impacts of a product with no specificity about the nature or 
cause of the impact. But to the extent that the assessment of impacts fi*om the product 
corresponds with the identification of the impact a particular substance may have on the 
environment, then there is evidence of some correlation between the two regimes. The 
evaluation process under REACH could be transferred across to the codex rerum as part 
of the product impact assessment thus effecting an integration of the two procedures 
and avoiding unnecessary duplication.
4.4.3 The Pesticide andBiocide regimes
These regimes are of interest in this context for two reasons: firstly, they demonstrate 
an approach to regulation which specifically interlocks with REACH, and, secondly,
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they deal with the risk management of products rather than substances thus 
distinguishing them from REACH. As a result, the regimes are significantly different 
and are instructive on the development of the codex.
The pesticide regime covers a specific group of products in the agricultural industry 
known colloquially as pesticides but which technically are described as plant protection 
products. Pesticides are essential currently to the agricultural industry: they “keep food 
edible and cheap”^^ .^ Farming without the use of pesticides, or organic farming, 
occupies a mere fraction of food production world-wide. Pesticides are an integral part 
of current food production techniques and must be acknowledged as such. During the 
agricultural cycle from seed com to harvest a variety of pests pose a threat to the crop 
including weeds, fungi and insects. According to the European Crop Food 
Association,^^® plant protection products are an essential part of sustainable agriculture 
in Europe ensuring “that farmers can produce good quality, safe and affordable food, 
with the effective use of land, for an ever-growing population”. Mechanisms for their 
control are therefore perceived as an essential element of their use. No argument could 
prevail for them not to be tested and evaluated for safe use before being launched on the 
market. Current law controlling the marketing of plant protection products is contained 
in European Regulation (EC) No 1107/2009^^®, concerning the authorisation of plant 
protection products, which came into force on 14 June 2011 and, as a regulation, applies 
directly in the UK. Further implementing legislation in the UK is found in the Plant 
Protection Products Regulations 2011. Further, EU Directive 2009/128/EC establishes 
a framework for Community action to achieve the sustainable use of pesticides. It is 
transposed in the UK by the Plant Protection Products (Sustainable Use) Regulations 
2 0 1 2  321 Yhe process will remain based on scientific approval but it is intended that the
“Regulating pesticides: A balance o f risk” The Economist, 5 July 2008, p. 100.
The European Crop Protection Association (EC? A) “is the pan-European voice of the crop protection 
industry. Its members include both national associations and companies throughout Europe, including 
Central and Eastern Europe. ECPA advocates EU policies and legislation that uphold a science and risk- 
based approach, foster innovation, operate in a predictable and proportionate way, enable the industry to 
perform efficiently, protect intellectual property and reward the introduction of new technologies and 
practices.”
Regulation (EC) No 1107/2009 of the European Parliament and of the Council o f 21 October 2009 
concerning the placing o f plant protection products on the market and repealing Council Directives 
79/117/EEC and 91/414/EEC (OJ L 309, 24.11.2009, p. 1).
ibid. The Sustainable Use Directive (2009/128/EC) was published at the same time as Regulation (EC) 
1107/2009 establishing a framework for Community action to achieve the sustainable use of pesticides. 
See also the Thematic Strategy on Pesticides (COM (2002)349).
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new approval process will speed up the time it takes for the authorisation process so as 
not to stifle innovation. So, the process will continue to be based on risk (not hazard).
The EU Biocides Regulation 528/2012 concerns the marketing and use of biocidal 
products^^^ and repeals and replaces Directive 98/8/EC. It applies from 1 September 
2013. The control system is simple and operates on a two-tier basis dealing both with 
substances (like REACH) and also with biocidal products. Active substances are listed 
which are permitted for use in the products where they do not pose a risk to human or 
animal health or the environment when the product is used under normal conditions. 
The authorisation process authorises those products which use the substances and 
focuses on the effect of the product. The authorisation involves ensuring that the 
product is effective; has no unacceptable effects on plants or plant production; does not 
cause unnecessary suffering and pain to vertebrates to be controlled; has no harmful 
effect on human or animal health directly or indirectly or on groundwater; and, has no 
unacceptable influence on the environment. Any active substances (and any 
toxicologically or ecotoxicologically significant impurities and co-formulants, and 
residues which are of toxicological or environmental significance, as well as their 
physical and chemical properties deemed to be acceptable for the purpose of the 
appropriate use and storage of the product) may also have to be authorised. The 
Regulation lists those active substances which are approved and these are only listed 
where the biocide residues present no harm to human or animal health or on 
groundwater or to the environment.
The required information which must be included in the dossier for approval of an 
active substance or authorisation of a pesticide fall under six headings:
• physical and chemical properties;
• analytical methods;
• toxicological and metabolism studies;
• residues in treated products, food and feed;
• fate and behaviour in the environment; and
• ecotoxicology.
Regulation (EU) No 528/2012 of the European Parliament and of the Council o f 22 May 2012 
concerning the making available on the market and use o f biocidal products (OJ L 167, 27.6.2012 p 1) 
Article 4(1 )(b) Directive 91/414/EEC.
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These authorisations can be reviewed at any time where new technical developments 
occur.
So, the pesticide regime deals with active substances and their effects in the products in 
which they are incorporated and, when seeking authorisation, the full composition of a 
pesticide must be presented. The current process is risk-based and the dossier provides 
sufficient information for immediate and delayed risks to be identified and uniform 
principles are laid down in the Regulation which set out the procedure for evaluation 
and authorisation. Risk is the probability and extent of harm from the identified 
hazard. So, in the case of plant protection products the hazard is fairly blatant -  these 
products (pesticides) are by their very nature poisonous; they are by definition -  
hazardous. But the assessment of risk involves an evaluation of how likely they are to 
cause harm and, if so, how dangerous and severe is the harm likely to be. So, the 
principles include: “the evaluation of data in the light of current knowledge, taking 
account of the particular conditions prevailing in the zone in which the product is to be 
used.” Further specific principles include the efficacy of the product, the absence of 
unacceptable effects on plants, the impact on human and animal health and on non- 
target species, distribution in and impact on the environment. The risk assessment is, 
therefore, linked to usage and the circumstances surrounding the way in which they are 
used. These products are poisonous but those which have gone through the testing 
process have been judged to have a low or zero risk of causing harm to people, plants or 
animals.
As a model for the codex they do present a good structure demonstrating a combined 
approach which is both procedural and reflective, and dependent on consent thus 
providing an effective control mechanism. In respect of overlaps, then the 
recommendation would again be to have a ‘prevention of duplication’ process to ensure 
that only one combined process is followed and these particular products are subsumed 
by the codex.
4.5 Remediation controls
Another set of process controls are those which require remediation. These fall under 
different sets of legislation according to which the regulators can require polluters to
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clean up their spills with or without a criminal conviction. The various statutory regimes 
are to be found primarily in the following areas: water pollution; waste removal; 
contaminated land; and, environmental liability.
Under these remediation requirements there is no need for an offence to have been 
prosecuted as the act or omission that triggers an offence may also trigger a remediation 
requirement and the regulatory authority may serve notice if remediation is not carried 
out voluntarily. This means that the regulator can go straight to the imposition of a 
clean-up requirement without the necessity of pursuing the criminal prosecution with all 
its evidential burdens and uncertainties. This is not to say that the regulator is absolved 
from the burden of proving causation as the alleged polluter can appeal against the 
remediation notice. But the standard of proof will be the lower civil standard (the 
balance of probabilities) on an appeal against the clean-up notice. The most relevant of 
these to consider in relation to the operation of the codex rerum, is the Environmental 
Liability Directive.
4.5.1 Environmental Liability Directive
Industrial accidents such as the accident at the chemical plant in Seveso, Italy, in 1976 
to the Baia Mare mine waste spills in Romania in early 2000 have led to various 
legislative initiatives^^^ including the EU liability regime for environmental damage and 
imminent threat of damage. In 1993, the European Commission published a Green 
Paper which was followed by numerous studies and consultations then a White Paper in 
2000 with the Directive eventually becoming law. The traditional approach to liability 
for harm to water and land was included but the novel inclusion was to include liability 
to restore damage to biodiversity in respect of protected habitats and species. The 
regime does not replace the British common law system for harm to property and 
personal injury, nor indeed other statutory regimes such as that for contaminated land, 
but provides a new statutory scheme for harm to the environment and human health.
Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on 
environmental liability with regard to the prevention and remedying of environmental damage OJ L 
143/56; implemented in the UK by the Environmental Liability (Prevention and Remediation)
Regulations 2009 (SI 153). The extent of implementation in the UK has been minimalist and, as a result, 
subject to criticism. See, for example, the Report of the House of Commons Food, Environment and 
Rural Affairs Committee, Implementation o f the Environmental Liability Directive, Sixth Report of 
Session 2006-2007 (12 July 2007, House o f Commons, The Stationery Office).
See also the ‘Seveso’ Directives, 96/82.
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The Environmental Liability Directive (ELD) is both reactive and proactive imposing 
duties and penalties on those who harm the environment and forcing businesses to take 
proactive steps to prevent harm from occurring. It represents a symbiosis of two 
principles: the polluter pays principle and the preventive principle and to that extent 
bears similarities to the proposals for a codex rerum.
The Environmental Liability Directive covers the remediation of environmental damage 
to water, protected species and natural habitats, sites of special scientific interest 
(SSSIs) and land and makes the operator of the ‘occupational activity’ liable.^^® It is 
directly based on the polluter pays principle as set out in the Lisbon Treaty and it is 
arguable that it is the first piece of EU legislation to truly have this principle at its 
heart.^^  ^Many other pieces of legislation have been based on the preventive principle, 
for example, but this is the first European law which has enshrined the polluter pays 
principle as its central focus.
Notification requirements in the directive require the operator to inform the regulator of 
any damage that has occurred or is threatened and to immediately control, contain, 
remove or otherwise manage the pollutants concerned, insofar as reasonably 
practicable. The polluter pays principle then comes into play ensuring that the operator 
carrying out the damaging activity must bear the costs of any measures taken and will 
also be liable for losses which cannot be remedied (unless liability can be shifted onto a 
third party). There are some defences such as the defence that a permit is in place for 
the activity which was being conducted in compliance with it and the activities were not 
considered harmful according to knowledge at the time.
The assessment of damage to a habitat or species will rest on the identification of 
baseline criteria or characteristics of the site in question. The remediation then has to 
restore the land to its baseline condition. This is not a straightforward matter as there 
might be differing assessments of the conditions of a site in the opinion of different 
experts. The question to be decided is the degree of change which has occurred in a site 
as a result of the activity and the degree of harm and this may not be free from doubt.
So, operators will need internal systems in place which gives them information about
n 324.
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the baseline characteristics of a site and the steps they need to take to identify those 
activities which pose a threat to ensure that harm does not occur. Some of this work 
may already have been done where a site is controlled under IPPC legislation, for 
example, but the ELD pushes the boundary beyond the curtilage of the site and 
operators will have to look outside their factory gates. So the downstream environment 
is included in the liability regime.
An interesting feature of the regime is the role allowed for other bodies to be involved 
as Article 12 provides a process whereby they may report cases of environmental 
damage to the regulator and, most importantly of all, request it to take action. The 
regulator must then respond within a specified period with a review of all the steps and 
measures it has taken.
There is a mixture under the Directive of strict and fault based liability. Strict liability 
for occupational activity occurs where the occupational activity of the plant is taking 
place under EU legislation listed in Annex III of the Directive. These activities are 
those which are particularly hazardous so are included in legislative regimes already. 
They include sites operating under legislation concerned, for example, with dangerous 
substances, the Integrated Pollution Prevention Control Directive, the revised Seveso 
Directive; waste; genetically modified organisms and the transport of dangerous 
substances. In all cases under this list, liability arises on a strict (no fault) basis. So 
proof of causation is enough to incur liability. Fault based liability is available for 
damage to SSSIs and protected species and natural habitats caused by unlisted 
occupational activity. So, in cases where habitats and species are specifically protected 
but the activity is not listed in Annex III, liability is only incurred when fault is 
established in addition to causation. In other words, liability is narrower is such cases.
When liability for environmental damage arises, the competent authority must require 
the operator to prevent or remediate the imminent threat of, or actual, environmental 
damage, respectively, if the operator fails to do so. An operator is someone who is 
responsible for running the occupational activity which is itself widely defined and
Article 191 TFEU.
Note there are similarities to the US Superfiind scheme.
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includes any activity carried out as an economic activity whether it is a business or 
other undertaking, public or private, for profit or not-for-profit. Specifically it covers:^^®
• Installations/processes covered by the integrated pollution prevention and 
control (IPPC) Directive (currently being replaced by the Emissions Directive)
• Manufacture, use, storage, processing, filling, release to the environment and 
on-site transport of dangerous substances, dangerous preparations, plant 
protection products and biocides
• Transport of dangerous goods by road, rail, inland waterways, sea or air
• Transboundary shipment of waste requiring authorisation
• Waste management activities subject to a permit or registration
• Wastewater discharges that require authorisation
• Water abstraction that requires authorisation
In relation to damage to biodiversity, the Directive applies to all other occupational 
activities.
The type of damage which is covered comprises damage to protected species and 
natural habitats as defined in the Wild Birds and Habitats Directives; water covered by 
the 2000/60 Water Framework Directive and land where there is significant risk to 
human health. An operator whose activity causes environmental damage to land must 
remove, control, contain or diminish contaminants so that land no longer poses any 
significant risk of adversely affecting human health and the remediation standard is the 
current or approved future use of land at time of dairiage.^^®
As is usual in establishing liability, causation must be established and the Directive 
only applies where ‘environmental damage’ is caused by pollution of a diffuse 
character, where it is possible to establish a causal link between the damage and the 
activities of individual operators’. In Raffinerie Mediterranee (ERG) SpA v 
Ministero dello Sviluppo economicop^ the European Court of Justice ruled that a 
Member State may establish a rebuttable presumption if  plausible evidence exists to 
link an operator’s activities to diffuse pollution, that is, pollution caused by many
Annex III Environmental Liability Directive. 
Environmental Liability Directive (n 324).
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operators.^^^ So, if the operator uses a chemical which is linked to the contamination, 
then the burden shifts to the operator who must rebut the presumption that he has 
caused the pollution. The operator could, therefore, be liable jointly and severally for 
contamination caused by others who may no longer be traceable. The impact of this 
presumption in cases of diffuse pollution (where several operators may contribute to the 
pollution or it has come from different sources) is a major burden for the operator to 
bear where they must prove either they did not cause the pollution or that someone else 
did (and therefore it could not have come from their activity). Frequently it may be the 
case that it is extremely difficult for an operator to establish that they did not cause the 
pollution in cases of multiple sources of pollution entering groundwater.
The Directive is implemented in the UK on the classic lines of part criminal / part 
administrative and civil control. So, there is power for the regulator to serve a 
remediation notice and there are criminal offences within the enforcement regime for 
failure to comply with the notice and for other stand-alone offences of failure to 
remediate and failure to report environmental damage. These are structures which can 
operate outside the codex rerum. But, there are certain potential overlaps which need to 
be examined.
Amongst the classic structure in the Regulations is a new set of obligations and 
liabilities which impact on businesses. These include the obligation to report on one’s 
own actions which will mean that businesses will need to set up internal reporting 
systems for risk assessment. Possible risks of environmental damage such as is caught 
under the Environmental Liability Directive will need to be identified and actions taken 
to prevent them — classic preventive principle. Further, where commercial transactions, 
such as merger and acquisitions, occur and during the course of those, discovery of 
environmental damage is made, then that will trigger the requirement to notify. This 
implies that the normal due diligence approach to commercial transactions will not 
suffice as a future owner will acquire liability for damage. There is no right of silence 
in the Environmental Liability code.
Cases C-378/08, C-379/08 and C-380/08.
 ^Valerie Fogleman, ‘Liability for damage to natural resources: a landmark US case under CERCLA and 
ELD 2004/35/EC’ [2007] 1 Environmental Liability 1.
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This risk reporting system involving early learning systems so that businesses do not 
fall foul of the reporting requirements, has aspects to it which are similar to a product 
impact assessment under the codex -  except that the Environmental Liability laws work 
on processes rather than products. Is there overlap here or is this a model which can be 
adopted for the codex? Given that the Environmental Liability Directive (ELD) applies 
to processes then overlaps will only be relevant which apply to the manufacture of the 
particular product which is the subject of the product impact assessment. But, to that 
extent the Directive provides a highly relevant model and a potential example where an 
overlap can be usefully deployed in the life cycle analysis of the product’s impact 
during the process stage.
In the context of ELD as a model for a codex rerum based on the life cycle, it is the use 
and establishment of baseline conditions which are particularly important. This 
approach, although appearing elsewhere, is most developed in ELD. It requires a full 
analysis of the status of the site including environmental aspects such as the species 
which are prevalent there, and then requires a risk assessment of the potential threats to 
those features. The nature of this assessment is multi-disciplinary requiring technical, 
scientific, economic and legal skills. Such an approach is also ideal for the codex 
which requires forward thinking to identify downstream impacts. It is also relevant in 
the context of diffuse pollution where a product may be part of a range of impacts 
affecting the environment but treated in isolation must be considered to be a risk factor 
and therefore assessed accordingly. So, there is overlap which can be usefully adapted 
from the ELD assessment for the product impact assessment.
Further, the notification requirement embedded in the ELD Directive which imposes a 
positive duty on businesses to notify the regulator of any damage to the environment is 
noteworthy. This is a positive duty to notify when something goes wrong whereas in 
most environmental legislation the perpetrator need not confess but can wait for the 
enforcement officers to take action. Prior notification is only usually required in 
relation to the formal duty to gain permissions and authorisations — part of the proactive 
approach to regulation. In relation to the codex, such a notification could be imposed 
where it transpires that a product is causing harm or failing to comply otherwise with 
the codex. Such a notification requirement would present fewer difficulties in practical
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enforcement within the circular economy since the producer would have to be 
monitoring the performance of the product or engaged in some way in its maintenance 
throughout its lifetime. Such an ongoing obligation to monitor could be part of the 
codex given that the producer will have the performance of the product under review as 
part of the process of ensuring compliance with the codex.
4.5.2 Water and Waste Pollution Offences
The Environment Agency is responsible for issuing environmental permits for a ‘water 
discharge’ or ‘groundwater activity’ such as discharging treated sewage effluent.
For England and Wales, the principal water pollution offences are contained in the 
Environmental Permitting (England and Wales) Regulations 2010^^  ^which replace the 
offences previously contained in section 85 of the Water Resources Act 1991.
It is an offence to cause or knowingly permit a water discharge activity unless you are 
complying with an environmental permit or exemption. These include:
• ‘discharging poisonous, noxious or polluting matter^ "^  ^or solid waste matter into 
inland freshwater, coastal waters and relevant territorial waters.
• discharging trade or sewage effluent into inland freshwater, coastal waters and 
relevant territorial waters
• cutting or uprooting substantial amounts of vegetation in any inland freshwaters, 
without taking reasonable steps to remove it.’^^ ^
The regulations also create an offence of ‘causing or knowingly permitting a 
‘groundwater activity’ without an environmental permit (unless exemptions apply) 
which covers the discharge of pollutants directly or indirectly into groundwater.
Details of exactly what counts as a groundwater activity are given in Schedule 22 to the 
Regulations. Small discharges of sewage from treatment works and septic tanks may 
count as exempt activities which do not require an environmental permit. However the 
person responsible must register with the Environment Agency. Liability for waste
Regulations 38(1) and 12(1).
Not defined in the regulations but see case law under the former section 85 Water Resources Act 1991. 
Schedule 22, Environmental Permitting (England and Wales) Regulations 2010, SI 2010/675. 
ibid.
Implementing Directive 2006/118/EC on the protection of groundwater against pollution and 
deterioration (‘Groundwater Directive’) and Directive 2000/60/EC of the European Parliament and of the 
Council of 23 October 2000 establishing a framework for Community action in the field of water policy 
(‘Water Framework Directive’).
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pollution largely follows the same pattern and main offences are contained in sections 
33 and 34 Environmental Protection Act 1990.
These laws are largely reactive and would not be replaced by the codex rerum. 
However, it might be expected that once a product had satisfied the requirements of the 
codex then the possibility of pollution should have been addressed and mitigated in the 
product approval procedure. Nevertheless, accidents may always occur — a zero 
accident strategy is unlikely to be achievable so some reactive pollution controls will 
remain necessary.
4.6 End o f life legislation
End of life (or take-back) legislation comprise a well-established batch of laws which 
deal with the management of waste at the end of the life of a product and which sit 
within the framework of extended producer responsibility. These need to be 
addressed within the context of the establishment of the codex.
One example of well-established producer responsibility is the packaging directive^^^ 
which was the first waste stream to be subject to this type of legislation. It developed 
further to a German Packaging Ordinance passed in 1991 to deal with the vast increase 
in the production of waste and the inability of the recycling industries to cope with the 
volume of waste of which large proportions were packaging. The Dutch also set up a 
voluntary approach having the same effect.^^  ^ These efforts were harmonised across 
the EU, and the Packaging Directive was adopted in 1994. The legislation obliges the 
producer to take back or be responsible for ensuring the take back of their product 
packaging at the end of its life. Objectives of the Directive included the reduction of 
waste going to landfill; improvements in packaging design; and, reduction of harmful 
materials. The Directive permitted the use of economic instruments and voluntary
Paragraph 1.3 of this thesis.
340 Packaging and Packaging Waste Directive (94/62/EC and 2004/12/EC).
Carola Hanisch, (2000). Is Extended Producer Responsibility Effective?’ Environmental Science and 
Technology, 34 (7), pp. 170 A-175 A.
Chris van Rossem, Naoko Tojo, Thomas Lindhqvist, ‘ Extended Producer Responsibility: An 
examination of its impact on innovation and greening products’ The International Insitute for Industrial 
Environmental Economics -  Intemationella Miljoinstitutet, Report commissioned by Greenpeace 
International, Friends o f the Earth Europe and the European Environmental Bureau, (Vedant Goyal 
September 2006).
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agreements as methods of implementation. The impact of the Directive has been to 
generate a packaging recycling industry across the EU which is one of the largest. 
Implementation in the UK was through the process of shared responsibility where costs 
are distributed through the supply chain. "^^ ^
The second key Directive falling under producer responsibility is the Waste Electrical 
and Electronic Equipment (WEEE) Di rec t i ve .Whi l e  not such a large proportion of 
the waste stream as that posed by packaging, electrical and electronic waste is 
significant and also poses more significant questions relating to the potentially 
hazardous nature of the waste. Again, in the early stages, the Netherlands passed 
legislation in advance of the Directive. A notable omission in the WEEE Directive was 
the lack of a link between the disposal of the product at the end of its life and its initial 
design. This meant that, under the Directive, there was no obligation to address design 
questions so as to ensure improvements in the ability to recover and recycle products at 
the end of their lives. The Directive had a similar history of development as the 
Packaging Directive and at one stage did include a requirement which was subsequently 
abandoned that new products should include a proportion of recycled material. Also 
abandoned was the whole life approach which was originally intended to limit the 
hazardous materials contained in these products so as to enhance the opportunities for 
their recycling and recovery. Nevertheless, the preamble includes the following 
provision:
“The Community programme of policy and action in relation to the environment 
and sustainable development states that the achievement of sustainable development 
calls for significant changes in current patterns of development, production, 
consumption and behaviour and advocates, inter alia, the reduction of wasteful 
consumption of natural resources and the prevention of pollution. It mentions 
WEEE as one of the target areas to be regulated, in view of the application of the 
principles of prevention, recovery and safe disposal of waste.”
Knut F Krocpclicn, Extended Producer Responsibility — New Legal Structures for Improved 
Ecological Self-Organization in Europe. (2000) Review of European Community & International 
Environmental Law’, 9: 165-177. doi: 10.1111/1467-9388.00248.
343
electrical and electronic equipment (WEEE) OJ L 197/38. 
At page 56.
Directive 2012/19/EU of the European Parliament and of the Council o f 4 July 2012 on waste
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So, design requirements were removed from WEEE and moved into other legislation 
evideneing a split between the two directorates of the EU (DG Environment and DG 
Enterprise) which still continue today with the responsibility for the Ecodesign 
Direetive falling outside the direet remit of DG Environment.
The End-of-Life Vehicles Direetive^^^ together with other directives in this collection of 
take-back legislation all follow the same model despite differences in the way which 
individual member states implement them. They focus on the end-of-life of the product 
and have limited impacts on the design stage of the product. They are a pale version of 
a full holistie whole life policy which focuses on the impacts of a product throughout its 
lifetime and forces design stages to limit those impacts. The codex will replace all end 
of life and take back legislation as the key approaeh will be to require manufaeturers to 
ensure that a product can be remanufactured or otherwise dealt with so that its 
embedded energy is retained as stock in the circular economy.
<  7  /a w  a/76/ rg/aZ/oM ^/z^ w/Z/z rgga/aZ za/z
Common law represents yet another layer of law which may cut across the codex.
Unlike environmental process controls, common law can operate at any point and is 
responsive to the needs of private persons who have had their rights infringed in some 
way. The relationship between common law and regulation is one which represents 
differing battle grounds which may sometimes eome into conflict and sometimes work 
in harmony. An enforcement officer looking at a regulatory breach in a criminal law 
context may well find they are running a semi-parallel action with a victim of the 
offending activity who is seeking compensation for the harm to person or property 
through some appropriate civil remedy. The parallels can be observed in mainstream 
criminal law too where a victim of a theft, or the relatives of a murder victim, may take 
a private action to seek compensation or other redress. Often, in mainstream criminal 
law such actions are taken where the victim or his relatives feel that the state has failed 
to acquit its duty to seek justice effectively (or at all).^ "^  ^ Such civil actions are 
relatively uncommon often not bearing fruit given the lack of means of the defendant.
345
346
End o f Life Vehicles (ELVs) Directive (2000/53/EC).
See the US example in the O.J. Simpson trial, q/"/Ae q/'Ca/ÿbrM/a v
Simpson, Case BA/097211, where the defendant was acquitted and the subsequent civil trial brought by 
relatives o f the deceased, where he was found liable for causing wrongful death. See also American 
Electric Power Company et al v Connecticut at al 564 US No 10-174 (2011).
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Likewise, they also may not be successful in forcing the hand of the state prosecutor to 
bring criminal proceedings. Tort law is the most relevant law to consider in this context 
and private nuisance law is the route customarily used to protect a claimant’s property 
right; public nuisance where that harm is widespread across the community; and, 
negligence where harm to person can be established. Regulation of harmful activities, 
on the other hand, is designed to reduce accidents by identifying in advance the risk and 
setting controls in place to limit it. Regulation is also concerned with internalising the 
cost of potential accidents and avoids the need for large numbers of claimants without 
the necessary expertise and resources to organise effectively to bring actions to correct 
the harm.^ "^  ^ Thus regulation may achieve corrective justice.
Sometimes, statute prevents this dual method for resolving disputes to occur by limiting 
the occasions where an individual may rely on private actions. The defence of statutory 
authority is relevant here, that is, where there is a defence to an action in nuisance that 
the activity complained of is authorised by a statute which confers immunity. The 
rationale for this defence is that the public benefit afforded by the activity outweighs the 
damage to the private individual’s interest (who may, in any event, be entitled to 
compensation under relevant statutory schemes^^®). In statutory nuisance cases, it would 
seem that this defence may be available both as a defence in criminal proceedings and 
as a ground of appeal against an abatement notice.^^* The defence of statutory authority 
is created by the statute authorising the activity. It is typically available in cases 
concerning railway noise provided that the defendant has exercised ‘reasonable 
diligence’ in the performance of their activities. The authorities do not make it clear 
whether the standard of ‘reasonable diligence’ (normally considered to be the absence 
of negligence) amounts to the same standard as ‘best practicable m e a n s I n  private 
nuisance cases the defence of statutory authority is well made out.
Guido Calabresi, The Cost o f Accidents: A Legal and Economic Analysis, (Yale University Press, 
1970).
David A. Grossman, ‘Warming up to a Not-So-Radical Idea: Tort-Based Climate Change Litigation’ 
(2002) 28 Columbia Journal of Environmental Law 1; Jules L Coleman, ‘Tort Law and the Demands of 
Corrective Justice’ (1992) 67 Indiana Law Journal 349 (1992).
Allen V Gulf Oil [1981] 1 All ER 353.
Land Compensation Act 1973.
London Borough of Camden v London Underground Ltd [2000] Env LR 369 and see Rosalind 
Malcolm and John Pointing, Statutory Nuisance, (2"‘’ ed., OUP 2011), Chapter 17.
London Borough of Camden v London Underground Ltd [2000] Env LR 369 at para 25.
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Further to the defence of statutory authority lies the question of the availability of an 
existing licence or consent in relation to the activity as providing a defence to a civil 
action. It has been generally understood that neither planning consents nor waste 
management licences^^^ provide immunity in respect of prosecutions. A planning 
permission may change the character of the neighbourhood to such an extent that the 
locality is now one where the activity is no longer a nuisance. As such, that is not a 
defence but an action in which the nuisance has not been made out in the first place.^^ "^  
Further, the Court of Appeal decision in Barr v. Biffa Waste Services Ltd^^^ 
overturning the first instance decision, has confirmed that the existence of a regulatory 
permission is not a debar to the bringing of a nuisance action. By comparison, the 
decision in Marcia v  Thames Water Utilities Ltd^^^ a case concerned with flooding 
from sewers into a residential garden, was dealt with by the House of Lords on the basis 
that the interest of the public (the other customers of the sewerage undertaker) 
outweighed the interest of the private individual and that the resolution of the problem 
was a decision for the industry regulator, who was able to use all his powers of 
enforcement, rather than for the common law courts. Marcic concerned a body (Thames 
Water Utilities Ltd) albeit of a commercial nature, with statutory powers. A private 
body such as Biffa Waste Services Ltd will not be able to rely on a regulatory 
permission in the same way. So, proof that a product was in compliance with the codex 
will not necessarily debar a private individual from bringing a tortious action for any 
liability resulting from the use of that product.
The US has seen a similar approach in the Supreme Court decision in American Electric 
Power Company et al v Connecticut at af^^ where a public nuisance claim brought by a 
coalition of several states, the City of New York and private land trusts against the 
owners of Midwestern coal-fired power plants, challenging their massive greenhouse 
gas emissions was rejected unanimously. Justice Ginsburg on behalf of a unanimous 
court, ruled that the federal common law of nuisance had, in this context, been 
“displaced” by the US Environmental Protection Agency’s (EPA) ability to regulate
Wheeler v Saunders [ 1995] 2 All ER 697; Blackburn v ARC Ltd. [ 1998] Env LR 469.
Gillingham BC v Medway Dock Co Ltd [1993] QB 343.
2012 EWCA Civ 312.
[2004] 2 AC 42.
131 S Ct 2527 (2011); D.M. Brychcy, 'American Electric Power v Connecticut: Disaster Averted by 
Displacing the Federal Common Law of Nuisance' (2012) 46 Georgia Law Review 459.
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greenhouse gas emissions under the Clean Air Act. He saw ‘no room for a parallel 
track’. The federal common law was displaced by the power which was delegated to 
the EPA to set limits on carbon dioxide emissions -  regardless of when or how they 
exercised that power.
So, with the development of a regulatory framework for products will this also move in 
the direction of displacing common law with its rich mix of remedies and flexibility in 
the face of changing social circumstances? If there is a standard for the production of a 
particular good, then will compliance with this standard prevent any action which might 
be brought by a person who subsequently might be injured by the good? Nano­
products present an illustrative example. If a tennis racquet which contains 
nanoparticles which have been approved under legislation subsequently injures its user 
by the ingression of these same nanoparticles, then can the tennis player sue the 
manufacturer for the tort of negligence? In the English courts, it is clear at the moment 
that such an action is allowable. The process of approval or legitimation of the product 
through a regulatory process does not currently prevent the action. But, there is judicial 
nervousness about this position as exemplified by the exposition of the supremacy of 
statute stated by Lord Goff in Cambridge Water Co v Eastern Counties Leather
Works. The future for common law actions by private individuals cannot be entirely 
predicted.
4.8 Conclusion
The following table summarizes the impact of the codex on extant regulatory controls.
[1994] 2 AC. 264 at 306.
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OTHER REGIME DOES THE CODEX
RERUM
OVERLAP?
SOLUTION
Quarrying / mining YES Use Product Impact Assessment (PIA) as 
part of mining / quarrying application. Use 
of codex should avoid the use of virgin 
resources
Planning application NO Keep the processes separate
Environmental 
Impact Assessment
YES Use the EIA process to substitute for that 
part of the PIA (or vice versa)
Environmental
Permit
YES Run a single Environmental permit / PIA 
(operational section) process (or if not 
contemporaneous substitute one for the 
other)
Waste Disposal YES Codex will avoid most requirements for 
waste disposal but will substitute for current 
controls where some waste disposal is 
unavoidable
End of life YES Replace end of life with PIA
Common law YES Admit tortious liability for harm on public 
policy grounds
FIGURE 4: Extant regulatory controls and the codex
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CHAPTER FIVE: ECODESIGN
5.1 Summary
This chapter looks at the first formal implementation of environmental product laws 
under the European Union Integrated Product Policy (IPP) in the form of the Ecodesign 
Directive^^^ and evaluates it as a basis for the development of the codex. The chapter 
considers the development, methodology and implementation of the Directive and 
reviews its benefits and limitations discussing, in particular, the Commission review of 
its workings.
5.2 Introduction
The Ecodesign Directive was designed to promote the development of all products 
which were related to energy use in a manner which ensured their energy efficiency in 
terms of their environmental impact throughout their life cycle. It is aimed at the 
security of energy supply and the reduction of emissions of greenhouse gases and other 
pollutants without interfering with free movement of goods and the functioning of the 
internal market. The Directive was set up directly further to the IPP initiative set out in 
the Commission’s Communication of 18 June 2003, ‘Integrated Product Policy — 
Building on Environmental Life-Cycle Thinking’, and the related policy and strategy 
developments.^^^ The Sustainable Consumption and Production Plan and Sustainable 
industry Policy Action Plan^^  ^provided a framework integrating a ‘mutually-enforcing 
set of existing and new policy instruments and initiatives (both mandatory and 
voluntary) to promote resource effieient and eco-friendly products and raise consumer 
a w a r e n e s s T h e  7* Environmental Action Programme^^^ no longer explicitly refers
359 Council and European Parliament Directive 2009/125/EC o f 21 October 2009 establishing a 
framework for the setting o f ecodesign requirements for energy-related products [2009] OJ L285/10.
Commission (EC) ‘Integrated Product Policy -  building on environmental Life-Cycle Thinking’ 
(Communication) COM (2003)302 final, 18 June 2003.
European Commission Sixth Community Environment Action Programme, Com (2001) 31 final; 
Commission (EC) ‘Sustainable Consumption and Production and Sustainable Industrial Policy Action 
Plan (Communication) COM (2008) 397 final, 25 June 2008.
Commission (EC) ‘Sustainable Consumption and Production and Sustainable Industrial Policy Action 
Plan (Communication) COM (2008) 397 final, 25 June 2008.
Commission Staff Working Document Accompanying the Report from the Commission to the 
Council, the European Parliament, the European and Social Committee and the Committee o f the regions 
On the State o f Implementation o f Integrated Product Policy COM(2009)693 final 2 1 December 2009.
Decision o f the European Parliament and o f the Council o f 20 November 2013 on a General Union 
Environment Action Programme to 2020 "Living well, within the limits o f our planet" 2012/0337 (COD).
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to IPP but instead deals specifically with the ecodesign legislation addressing 
production and consumption patterns and the need to improve the environmental 
efficiency of products.
5.3 Devclopiyient o f Directive 2009/125/EC — the Ecodesign Directive 
The history of the legislation starts in 2005 when a framework directive^^^ focussing on 
the environmentally fi*iendly design for energy using products such as electrical and 
electronic devices or heating equipment was passed. Directive 2005/32/EC on the eco­
design of Energy-using Products (EuP) was the first piece of legislation which 
addressed the environmental performance of energy using products across their life 
cycle. The aims of the Directive were to harmonise the internal market and also to 
control imports into the EU with the objective of controlling the design of products 
emanating outside the single market zone. The limitation of the Directive to energy 
using products was intended with such products as washing machines highlighted as 
likely key objects for the legislation to address.^ "^  ^Directive 2005/32 permitted a range 
of mechanisms for controlling energy usage including mandatory rules. The proposal to 
adopt mandatory rules was welcomed by such commentators as Sutherland^^^ who 
demonstrated that informal codes of conduct were inadequate to achieve adequate
energy efficiency gains. The importance of clear and well enforced regulation was also 
welcomed.^^^
The Directive was fi*amework only setting no binding requirements and providing for 
daughter directives to deal in the future with the detail of standard setting.
See Rosalind Malcolm ‘Integrated Product Policy: Products and their Impact on Energy’ (2011) 
Volume 3, Issue 1 (2011) International Journal of Law in the Built Environment 48, for a detailed 
description of this history.
Directive 2005/32/EC of the European Parliament and of the Council o f 6 July 2005 establishing a 
framework for the setting of ecodesign requirements for energy-using products OJ LI 91/29.
See the Comimssion press release: “Commission welcomes the adoption of the directive for 
environmentally friendly design of energy-using products” Reference: IP/05/427 Date: 13/04/2005 
Ewan Sutherland, ‘Regulating the energy efficiency of Information and Communication Technology 
equipment’, (2009) Communication and Technology Law Review 15(8), 179-180.
Sierra Peterson, ‘A Sectoral View of Climate Change Policy Development in lEA Nations’ (2007) 
International Energy Law and Taxation Review 1,1-11
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The Working Plan^ ^® for the original Energy using Products Directive 2005/32/EC^^’ 
specified that the Directive was a key component of the EU’s policy for improving the 
energy and environmental performance of products on the internal market. Its potential 
to cover other environmentally significant products, namely all energy-related products, 
was highlighted in the Action Plan on Sustainable Consumption and Production and 
Sustainable Industrial Policy (the SCP/SIP Action plan).^^^ According to the 
Commission, the Ecodesign Directive can be considered the legislative cornerstone of 
the SCP/SIP Action Plan.^^  ^ As a result, the scope of the EuP Directive was widened 
in 2009 to include energy-related products and it was recast as Directive 
2009/125/EC^ "^* (the Ecodesign Directive) in order to include all energy-related 
products into the legal framework.^^^ "Ecodesign" is the ‘integration of environmental 
aspects into product design with the aim of improving the environmental performance 
of the product throughout its whole life cycle’.
The key principles of the amended and extended Ecodesign Directive have not changed 
from those expounded in the earlier directive and continue to focus on the identification 
of environmental aspects at the product design stage -  the very embodiment of the 
preventive principle. Now compulsory minimum ecodesign requirements for energy- 
using products (such as different types of electrical appliances including boilers, water 
heaters, computers, televisions or industrial fans), can be applied to all energy-related
370
Commission (EC) ‘Establishment o f the Working Plan for 2009-2011 under the Ecodesign 
Directive’ (Communication) COM (2008)660 final, 21 October 2008.
Directive 2005/32/EC o f the European Parliament and o f the Council o f 6 July 2005 establishing a 
framework for the setting o f ecodesign requirements for energy-using products and amending Council 
Directive 92/42/EEC and Directives 96/57/EC and 2000/55/EC o f the European Parliament and o f the 
Council [2005] OJ L 191/29 amended by Directive 2008/28/EC o f the European Parliament and o f the 
Council o f 11 March 2008 amending Directive 2005/32/EC establishing a framework for the setting o f 
ecodesign requirements for energy-using products, as well as Council Directive 92/42/EEC and 
Directives 96/57/EC and 2000/55/EC, as regards the implementing powers conferred on the Commission 
p008] OJ L 81/48.
Commission (EC) ‘Sustainable Consumption and Production and Sustainable Industrial Policy 
Action Plan (Communication) COM (2008) 397 final, 25 June 2008.
Commission Staff Working Document Accompanying the Report from the Commission to the 
Council, the European Parliament, the European and Social Committee and the Committee o f the regions 
On the State o f Implementation o f Integrated Product Policy COM(2009)693 final 21 December 2009.
Ecodesign Directive (n. 88).
Commission (EC) ‘The State of Implementation o f Integrated Product Policy’ (Report) COM 
(2009)693 final, 21 December 2009. This Directive has, in fact, gone through three incarnations 
culminating in the current Ecodesign Directive which provides the framework for setting ecodesign 
requirements for energy-related products.
Article 2.23 of the Directive.
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products (except vehicles for transport^^^) and covers all energy sources, ‘including 
those products that do not consume energy during use, but have an indirect impact on 
energy consumption, and therefore they can be designed in such a manner as to save 
energy such as shower heads and other bathroom fittings, insulation materials and 
double-glazing’. In an example provided by the Report, it is estimated that if the 
share of replacement windows being double-glazed would increase by 30%, it would 
allow additional energy savings of 55,000 GWh (27 Mt C02, or 2 to 3 nuclear power 
plants) by 2020.
The important change which developed through the different incarnations of the 
Ecodesign Directive of the extension from energy-using products to energy-related 
products significantly broadened its scope. "Energy-related product... means any 
good that has an impact on energy consumption during use which is placed on the 
market and/or put into service, and includes parts intended to be incorporated into 
energy-related products covered by this Directive which are placed on the market and/or 
put into service as individual parts for end-users and of which the environmental 
performance can be assessed independently”. T h e  emphasis on energy arises from 
the inclusion of climate change amelioration in the Treaty on European Union where it 
is now formally an objective of EU environmental policy. The climate change 
agenda has moved on considerably since the early formulation of IPP which was 
probably founded more specifically on the preventive principle^^^ in its early stages 
given its approach in seeking to integrate environmental efficiency into the design 
stage.^^  ^Arguably, this has proved to be a limiting factor in terms of the number of 
product groups which can be included.
378 Directive does not apply to means o f transport for persons or goods (Article 1.3).
European Commission, Enterprise and Industry ‘Sustainable Business’
http;//ec.europa.eu/enterprise/policies/sustainable-business/ecodesign/index_en.htm viewed 10/06/2010
Article 2.1 of the Directive.
Article 3, TEU; also European Climate Change Programme (European Commission, 2006) and 
climate change was a priority in the Sixth Community Environment Programme (Decision No 
1600/2002/EC of the European Parliament and of the Council).
382 191.2 Treaty on the Functioning of the European Union.
Commission (EC) ‘Establishment of the Working Plan for 2009-2011 under the Ecodesign 
Directive’ (Conununication) COM (2008)660 final, 21 October 2008; Sutherland, E. (2009), ‘Regulating 
the energy efficiency oflCT equipment’. International Energy Law Review, 8, pp.282-284; European 
Commission ‘Energy efficiency -  Ecodesign of Energy using Products’ (Directorate-General for 
Enterprise and Industry http://ec.europa.eu/energy/efficiency/ecodesign/eco_design_en.htm viewed 
09/06/2010; and European Commission Directorate-General for Enterprise and Industry ‘Your Future: 
How Ecodesign can help the environment by making products smart’ European Commission, n. 4
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The recast Ecodesign Directive is part of a regulatory framework which addresses 
energy consumption from the perspective of mandatory requirements, standardisation 
and ecolabelling and, as such, sits within a batch of legislation including the Ecolabel 
Regulation,^^^ the revised Directive on Energy Performance of Buildings, the revised 
Waste Framework Directive,^^^ and the EMAS Regulation.^^^ These are to be 
distinguished from the extended producer responsibility^^'^ laws which impose duties 
and responsibilities on producers including take-back requirements, namely, the 
Directive on Packaging and Packaging Waste;^^^ the Waste Electrical and Electronic 
Equipment (WEEE) Directive^^^; the End-of-Life Vehicles Directive,^^° the Batteries 
Directive^^^ and the RoHS Directive/^^ In many cases, these laws focus on ‘end-of- 
life’ and deal only with the disposal aspect of the product. IPP is to be distinguished in 
that it deals with ‘whole life’ and that is reflected to a greater extent in the Ecodesign 
Directive.
It is noteworthy that, beside this legislation, various industry sectors such as packaging, 
chemical, plastics, metal and the construction industry have also begun to apply life­
cycle thinking to inform their approaches towards product policy and communication
383
Regulation (EC) No 66/2010 o f the European Parliament and of the Council of 25 November 2009 
on the EU Ecolabel.
Directive 2002/91/EC of the European Parliament and of the Council o f 16 December 2002, on the 
energy performance of buildings [2002] OJ L 1/65.
Directive 2008/98/EC of the European Parliament and of the Council o f 19 November 2008 on 
waste. Commission Staff Working Document Accompanying the Report on the State of Implementation 
of Integrated Product Pohcy.
Regulation (EC) No 1221/2009 of the European Parliament and of the Council o f 25 November 
2009 on the voluntary participation by organisations in a Community eco-management and audit scheme 
(EMAS), repealing Regulation (EC) No 761/2001 and Commission Decisions 2001/681/EC and 
2006/193/EC [2009] OJL 342/1.
See section 1.3 of this thesis.
Directive 94/62/EC of the European Parliament and of the Council o f 20 December 1994 on 
jmckaging and packaging waste [1994] OJ L 365/10.
Directive 2012/19/EU of the European Parliament and of the Council o f 4 July 2012 on waste 
electrical and electronic equipment (WEEE).
Directive 2000/53/EC of the European Parliament and of the Council o f 18 September 2000 on end- 
of life vehicles (the EVS) [2000] OJ L 269/34.
Council Directive 91/157/EEC of 18 March 1991 on batteries and accumulators containing certain 
dangerous substances [1991] OJ L 78/38 (repealed by Directive 2006/66/EC of the European Parliament 
and of the Council o f 6 September 2006 on batteries and accumulators and waste batteries and 
accumulators [2006] OJ L 266/1).
Dkective 2002/95/EC of the European Parliament and of the Council o f 27 January 2003 on the 
restriction of the use of certain hazardous substances in electrical and electronic equipment (the RoHS 
Directive) [2003] OJ L 37/19.
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with customers and authori t ies . Industry associations have also been involved in this 
work through the Consultation Forum and it demonstrates the power of regulation in 
driving forward environmental reform. This developmental and innovative 
participation in a life cycle approach is important as it spreads knowledge and expertise 
across sectors including for small and medium enterprises for whom the practical 
application of life cycle assessment can be particularly challenging.
5.4 What are energy-related products?
Energy-related products are a significant contributor to the overall consumption of 
energy and other natural resources and controlling their design would have a potentially 
high impact for limiting the exploitation of resources and the use of energy. Energy- 
related products include products which ‘use, generate, transfer or measure energy (e.g. 
electricity, gas, fossil fuel and renewable energy sources), including consumer goods 
such as boilers, water heaters, computers, televisions, and industrial products such as 
transformers, industrial fans and industrial furnaces’. They also include other energy- 
related products which do not necessarily use energy but have an impact on it and can 
therefore contribute to saving energy, such as windows, insulation material or bathroom 
devices (e.g. shower heads, taps).^^  ^ The Directive is therefore a significant driver in 
the construction industry and the built environment and, in this context the inducement 
of a trade-off between higher purchase price and lower running costs^^  ^can be 
available. As energy-related products, some building products such as wall insulation 
or double glazing can immediately reduce heating costs^^  ^thus demonstrating local 
benefits (cheaper costs for the householder) and global benefits (reduced greenhouse
Commission (EC) ‘The State o f Implementation o f Integrated Product Policy’ (Report) COM 
(2009)693 final, 21 December 2009
Commission (EC) ‘Establishment of the Working Plan for 2009-2011 under the Ecodesign Directive 
(Communication) COM 660 final, 21 October 2008.
European Comiuission, Enterprise and Industry ‘Sustainable Business’ 
http://ec.europa.eii/enierprise/policies/sustainable-business/ecodcsign'index cn.him viewed 10/06/2010 
René Kemna, Martijn van Elburg, William Li, Rob van Holsteijn , (2005), ‘Methodology Study 
Eco-design o f Energy-using Products’ Meeup Methodology report Final, 28 November 2005, VHK for 
European Commission.
http://ec.curopa.eu/energy/demand/legislaiioii/doc/2005 1 I 28 finalreportl cn.pdf accessed 3 January 
2014.
Note also that in the UK, the British Standard BS ISO 15686-5:2008 Buildings and constructed 
assets, has been in effect since 2008. This covers planning for the service life o f the construction and 
covers economic and environmental matters.
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gas emissions).^^^ ‘The life-cycle of energy-related products is associated with a 
considerable number of important impacts on the environment, namely the 
consequences of energy consumption, consumption of other materials/resources, waste 
generation and release of hazardous substances to the environment’
5.5 Benefits o f ecodesign
The key benefit of the Ecodesign Directive is the power to set harmonised energy 
efficiency requirements for all energy related products in the residential, tertiary and 
industrial sectors across the single market benefiting both trade and the environment/^^ 
So, if, for instance, ecodesign requirements for household refidgerators have been set 
under the Ecodesign Directive, any refrigerator which does not comply with these 
requirements will not qualify for the CE-marking, and therefore cannot be sold in the 
European Union. The energy consumption standards set under the Directive will lead to 
considerable energy savings: ‘by 2020, the first ecodesign measures on nine product 
groups will allow energy savings equivalent to 12% of the electricity consumption of 
the EU in 2007 (compared to a ‘business as usual’ s c e n a r i o ) C o n s i s t e n t  with this 
approach, is an emphasis on the commercial market nature of the Directive and its EU 
focus as the directive only applies to products which have significant sales and trade in 
the EU and where the ecodesign requirements are cost-effective."^®  ^ As Boardman 
(2004) demonstrates this is hugely significant since the EU represents almost 200 
million households,"^®  ^making the European market larger than that of North America, 
and trades worldwide with countries including Turkey, Malaysia, China and Korea. 
Frequently the European Union has its policies used as a template by other countries
398 Yurika Nishioka, Jonathan I. Levy, Gregory A. Norris, (2006), ‘Integrating Air Pollution, Climate 
Change and Economics in a Risk based Life-Cycle Analysis: A Case Study of Residential Insulation’ 
Human and Ecological Risk Assessment, 12, pp.552-571.
European Commission ‘Energy efficiency -  Ecodesign o f Energy using Products’ 
http://ec.europa.eu/energy/efficiency/ecodesign/eco_design_en.htm viewed 09/06/2010.
Energy efficiency -  Ecodesign of Energy using Products; Sutherland, E., Regulating the energy 
efficiency of Information and Communication Technology equipment, (2009) Communication and 
Technology Law Review 15(8), 179-180.
European Commission, ‘Your Future: How Ecodesign can help the environment by making products 
smart’ (European Union, 2012).
The Directive only applies to products where more than 200,000 units are sold per annum.402
European Environment Agency ‘End-user GHG emissions fi^ om energy: Reallocation o f emissions 
from energy industries to end users 2005-2010’, Technical report No 18/2012, (European Environment 
Agency, 2012).
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(not just candidate countries). This is an enormous market and one which is highly 
influential.
While the development of the Ecodesign Directive has been specifically linked to 
climate change nevertheless the benefits are broader. Resource efficiency is a critical 
question with increasing pressure on materials as well as water. The Millennium 
Development Goals"^ ®^  seek the development of drinking water resources for millions of 
people currently lacking them yet the process of industrialisation and increasing 
agricultural development in the developing world means that demands on the supply of 
water only increase. The principle is the same for all other resources with the demand 
for materials increasing as construction and other infrastructure developments increase. 
As argued in WRAP’S report/®® ‘climate change, whilst important, is not the only 
environmental issue of concern. Resource availability, water use and our ecological 
footprint (how many planets we require to support our lifestyles) have been raised at the 
UK and international level.’ In similar vein, the UK sustainable development 
strategy"^ ®^  highlights the scarcity of resource and the need to manage it efficiently. The 
WRAP report advocates four specific strategies leading to resource efficiency: ‘lean 
production (making goods with a lower material requirement); waste reduction 
(reducing waste in manufacture and commerce); lifetime optimisation (reducing the 
amount of working products thrown away) and goods to services (increasing the 
proportion of some products which are leased).’ The impact of electrical goods is 
highlighted and the impact of resource efficiency on aggregate use is given particular 
mention on the ground that ‘the overall quantity of aggregates used in the UK economy 
is so much greater than all other materials assessed’. Within the four strategies, the first 
three: lean production, waste reduction and lifetime optimisation, are all integral to the 
ecodesign of products. Material use within a product is a factor within the Ecodesign 
Directive as are the reduction of waste and the longevity of products. The
Brenda Boardman, (2004), ‘Achieving energy efficiency through product policy: the UK experience’ 
Environmental Science & Policy 7, pp. 165-176.
One Millennium Development Goal is to halve by 2015 the number of people without access to safe 
drinking water and sanitation. The Millennium Development Report 2010, (UN, New York, 2010) reports 
that in sub-Saharan Africa, despite a rise of 22% of people having access to drinking water, this still 
leaves 40% of the population without such access.
WRAP Report, ‘Securing the Future, The Role of Resource Efficiency’ (Waste and Resources 
Action Programme, Banbury, Oxon, 2010).
’ HM Government, ‘Securing the Future, delivering UK sustainable development strategv’ (Cmd 
6467,2005).
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Environmental Action Programme accepts that, ‘since 80 % of all environmental 
impacts of a product during its lifecycle originate in its design phase, the Union policy 
framework should ensure that priority products placed on the Union market are ’eco- 
designed' with a view to optimising resource and material efficiency. This should 
include addressing, inter alia, product durability, reparability, re-usability, recyclability, 
recycled content and product lifespan. Products should be sustainably sourced and 
designed for re-use and recycling. Those requirements will have to be implementable 
and enforceable.’"^®^ Making products using less material with more recyclable options 
when they are discarded and making products last longer are all approaches which lead 
to a more efficiently produced product from an environmental perspective and which 
are all aspects of the implementation of integrated product policy.
As an EU approach, ecodesign principles must not interfere with the principles of the 
free movement of goods."^ ®® Trade and economic benefit are viewed as pluses of the 
Directive as the pressure for innovation can mean new products and therefore 
opportunities for profit"^ ^®. While, as considered below, one of the disadvantages of new 
developments is that this causes old products to become out-of-date and not ‘the latest’ 
in technological enhancement, this can be an economic and an environmental 
advantage. The new ‘better’ product"^ ^  ^may mean that the shelf life of the old product 
is reduced but the enhanced environmental performance of the new product may 
outweigh any disadvantage in this. In the current worldwide recession, the European 
Commission has welcomed any drive towards ecological innovation"^as needful not 
only to fight climate change but also to provide welcome opportunities for economic 
advantage . It is anticipated that the extension of the scope of the Ecodesign Directive
Decision of the European Parliament and of the Council of 20 November 2013 on a General Union 
Environment Action Programme to 2020 "Living well, within the limits o f our planet" 2012/0337 (COD) 
paragraph 36, 30.
Articles 34 and 35 of the Treaty on European Union -  except the extent to which derogations are 
permitted under mandatory requirements (Case 37/83 Rewe-Zentralen Landwirtschaftskammer Rheinland 
|1984] ECR 1229 (‘Cassis de Dijon’) or Article 36); Barnard (n 61).
‘Siemens has set itself the target of making €40bn (£34.5bn) from its ‘environmental portfolio’ 
products in 2014, after meeting its 2011 target a year early.’ Endsreport.com, 10 November 2010, 13:14
Sometimes described as the ‘cool product’ - http://www.coolproducts.eu/ accessed 2 January 2014.
Michael E Porter, (1991) ‘America’s green strategy’ Scientific American, April, 1991, p. 96; Michael 
E Porter, Claas van der Linde, (1995) ‘Green and Competitive: Ending the Stalemate’ Harvard Business 
Review, pp. 120-134; Michael E Porter, Claas van der Linde (1995) ‘Towards a new conception o f the
Environment-Competitiveness Relationship’, Journal o f Economic Perspectives
David M. Gann, Yusi Wang & Richard Hawkins (1998) ‘Do regulations encourage innovation? The 
case for energy efficiency in housing’ Building Research and Information 26(4), 280-296.
167
will open up new business opportunities for industry and for further cost efficient
414energy savings.
5.6 The scope o f the Ecodesign Directive
Although all energy-related products are potentially within its scope, as a framework 
directive, the Ecodesign Directive does not establish binding requirements, but provides 
rules and criteria for setting such requirements through daughter directives."^^® There 
are two methods by which the implementing regulations establish mandatory specific 
requirements: either by setting limit values or by establishing generic requirements 
which may require, for example, that the energy consumption of the product be as low 
as possible or conforms to a set standard. There may also be a requirement for the 
provision of information such as guidance on best usage from the manufacturer or they 
may require a lifecycle analysis of the product in order to identify ‘alternative design 
options and solutions for improvement’ A large number of implementing measures 
have already been made under the Directive which apply to individual products or 
groups of products."^^  ^ The Commission initially identified and tendered for fourteen 
studies of products which are likely to be significantly affected by potential 
implementation measures"^ ^® and then identified further candidate products."^ ^® The 
focus was on those domestic appliances which are traded extensively within the 
which have a significant environmental impact,"*^  ^and significant potential for 
improvement in terms of environmental impact."^^  ^ Where a product meets the above
Europa, Rapid Press Releases ‘More eco-friendly products for a low carbon friture’ (Brussels 24 
April 2009) http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/638 accessed 14/06/2010.
Forbes, R. (2009), ‘New Ecodesign Directive Replaces Energy using Products Directive’ 
http://www.intemationallawoffice.com/newsletters/detail. aspx?g=bb020ec2-2ba8-4238-a40d- 
fc3adc3640d3 viewed 02/07/2010.
European Commission, Enterprise and Industry ‘Sustainable Business’
http://ec.europa.eu/enterprise/policies/siistainable-busiiiess/ecodesign/index_en.htmviewed 1 0 /0 6 / 2 0 1 0
European Commission, ‘Your Future: How Ecodesign can help the environment by making products 
smart’ (European Union, 2012).
Department for Business Innovation and Skills http://www.berr.gov.uk/policies/business- 
sectors/environmental-and-technical-regulations/eco-design-directive viewed 14/06/2010.
Peter Garrett, Simon Aumônier, Jacob Madsen and Erica Wallen, ‘Environmental Tradeoffs o f the 
Energy-using Products (EuP) Directive and Product Policy’, Environmental Resources Management 
Limited (ERM), (Oxford, England, 2007).
Department for Business Innovation and Skills http://www.berr.gov.uk/policies/business- 
sectors/environmental-and-technical-regulations/eco-design-directive viewed 14/06/2010
Ecodesign Directive, Article 15(2)(a) ‘the product shall present a significant volume of sales and 
trade, indicatively more than 200 000 units a year’.
ibid. Article 15(2)(b) ‘... as specified in the Community strategic properties as set out in Decision 
No 1600/2002/EC’, 
ibid. Article 16(2).
168
criteria, it is covered by implementing measures or by a self-regulation measure in 
accordance with Article 15(3)(b)/^"^ By July 2010, the Directive had been applied to, 
various energy-using products including, inter alia, fluorescent l a m p s , n o n -  
directional household light b u l b s , a n d  traditional incandescent lamps."^ ^^  The removal 
of incandescent lamps from the market is one of the most significant and well-known 
effects of the Ecodesign Direetive and, in one single move, revealed the power of the 
Directive (and regulation in general) to change the market where the regulatory 
approach is simple and direct.
When a product is covered by a measure under the Ecodesign Directive, Article 3(1) 
also requires that it shall bear the CE (European conformity) mark."^ ^^  Article 5 requires 
a declaration of conformity with the measures to be issued by the manufacturer or 
authorised representative in the EU. Before placing a product on the EU market, a 
manufacturer or authorised representative must also carry out a conformity assessment 
procedure in order to ensure the product's conformity according to one of the systems 
mentioned in Annex IV or V of the Directive."^ ^® Once CE marked, a product can be 
placed anywhere on the EU market."^ ^® Furthermore, in accordance with the 
implementing measures, manufaeturers will be obliged to provide certain information to 
consumers, such as an ecological profile of the product describing the materials, 
emissions and waste associated with the product throughout its lifecycle, and a 
statement of the benefits of ecodesign and the role that consumers can play in the 
sustainable use of the product. If the product is being imported into the EU then Article 
4 requires that these obligations fall on the importer — an important requirement which
ibid, Article 15(1).
Commission Regulation (EU) No 347/2010 o f 21 April 2010 amending Commission Regulation 
(EC) No 245/2009 as regards the ecodesign requirements for fluorescent lamps without integrated ballast, 
for high intensity discharge lamps, and for ballasts and luminaires able to operate such lamps [2010] OJ L 
104/20. It is amended in order to avoid unintended impacts on the availability and performance o f the 
products covered by Regulation No 245/2009 and to improve coherence, as regards the requirements on 
j)roduct information, between Regulation (EC) No 245/2009 and Regulation (EC) No 244/2009 
 ^ Commission Regulation (EC) No 859/2009 o f 18 September 2009 amending Regulation (EC) No 
244/2009 as regards the ecodesign requirements on ultraviolet radiation o f non-directional household 
lamps [2009] OJ L 247/3.
Ewan Sutherland, Regulating the energy efficiency of Information and Communication Technology 
equipment, (2009) Communication and Technology Law Review 15(8), 179-180.
Reshad Forbes, (2009), ‘New Ecodesign Directive Replaces Energy using Products Directive’
http;//www.intemationallawoffice.com/newsletters/detail.aspx?g=bb020ec2-2ba8-4238-a40d- 
Ic3ade3640d3 viewed 02/07/2010.
Ecodesign Directive, Article 8.
Ecodesign Directive, Article 9.
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rolls out the effect of the Directive worldwide to all producers hoping to export products 
to the EU.
5.7 Ecodesign Working Plan and Preparatory Studies 
The Ecodesign Directive is a framework directive and, under Article 16(1), Working 
Plans must be prepared to roll out the ecodesign standardisation requirements to 
different product groups. This is a Directive which requires major planning since the 
range of products to which it can eventually apply is huge. Initially a Commission 
study"^ ^^  for preparing the working plan identified fifty seven product groups within the 
scope of the Directive which had not been covered in the transitional period."^^  ^ In order 
to identify the product groups with the highest potential for reduction of greenhouse gas 
emissions the study screened the fifty seven product groups against the principal 
environmental impact -  primary energy consumption in the use phase. This resulted in 
twenty five product groups ranked A and 9 ranked
The Commission ftirther assessed the twenty five A-ranked product groups with a view 
to prioritisation based on the set of criteria laid down in Article 15 of the Ecodesign 
Directive, namely that: (1) the product group represents a significant volume of sales 
and trade within the EU; (2) the product group has a significant environmental impact 
within the Community resulting from the energy-using products during their life cycle; 
and (3) the product group presents significant potential for improvement in terms of its 
environmental impact without entailing excessive costs. The Commission 
Communication: Establishment o f the Working Plan for 2009 -  2011 under the 
Ecodesign Directive"^^  ^was then developed and set out an indicative list of product 
groups considered as priorities for the adoption of implementing measures."^^® To date 
there have been two Working Plans for the periods 2009-2011"^ ^^  and 2012-2014."^^^
Ecodesign Directive, Article 14.
EPTA Ltd, Greece; PE International, Germany; NTUA, Greece: Study for preparing the first 
Working Plan of the Ecodesign Directive, Report for tender No: ENTR/06/026, Revised Final Report: 
06/12/2007: http://ec.europa.eu/enterprise/eco_design/workingplan.htm.
Study for preparing the first Working Plan of the Ecodesign Directive, p. 29.
Study for preparing the first Working Plan of the Ecodesign Directive, p. 33. 
Communication on the Establishment of the Working Plan 2009-2011 COM(2008) 660 final.
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European Commission ‘Energy’ 
http://ec.europa.eu/energy/efficiency/ecodesign/working_plan en.htm viewed 09/06/2010 
(COM(2008)660).
Commission Staff Working Document, Establishment o f the Working Plan under the Ecodesign 
Directive, ‘2012-2014 Working Plan’ SW9(2012)434 final.
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Under Article 16 itself, 8 product groups^^® were developed and lO"^ ® more under the 
First Working Plan. 37 preparatory studies have been launched by the Commission 
and 17 implementing measures"^^ for specific types of products (12 ecodesign 
regulations and 5 energy labelling regulations) have been developed. Following from 
this, 39 standardisation mandates have been launched for these product groups which 
are then dealt with by the European standardisation bodies: GEN and CENELEC.
The process for regulating a produet under the Directive is to undertake a preparatory 
study and an impact assessment conducted by external experts and the Commission 
with the aim of identifying cost-effective solutions to improve the overall 
environmental performance of the product. Implementing measures are eventually 
adopted by the Commission under the regulatory procedure with scrutiny. The impact 
assessment in relation to these groups is undertaken in accordance with the established 
methodology"^^ which includes statistics on potential energy savings coupled with the 
cost this will have on industry. Following that, a draft Commission Regulation is 
submitted to the Consultation Forum (comprising Member States’ representatives and 
groups concerned with the product or product group such as industry, trade unions, 
traders, retailers, importers, environmental protection groups and consumer 
organisat ions) .Their  role is to assist in defining the implementing measures, to 
examine market surveillance mechanisms and to assess voluntary agreements and other 
self-regulation measures. From there it will go to the Regulatory Committee 
(representatives of EU Member States) and then a draft Commission Regulation is 
formulated which is subject to the scrutiny of the European Parliament. An Ecodesign
439 Heating and water-heating equipment (boilers and water heaters only); Electric motor systems; 
Lighting in the domestic and tertiary sectors; Domestic appliances; Office equipment in both the domestic 
and tertiary sectors; Consumer electronics; HVAC (heating/ventilating/air conditioning) systems 
^domestic); and Electronic and electrical products operating in stand-by modes.
Air-conditioning and ventilation systems (commercial and industrial); Electric and fossil-fuelled 
heating equipment; Food preparing equipment; Industrial and laboratory furnaces and ovens; Machine 
tools; Network, data processing and data storing equipment; Refrigerating and freezing; Sound and 
imaging equipment; Transformers; and Water-using equipment. 
f  See Figure 5 below.
Methodology Study for the Ecodesign of Energy-Using Products (MEEUP), Research Report for 
European Commission, (VHK BY, 2005). Subsequently reviewed: René Kemna, ‘Final Report: 
Methodology for Ecodesign of Energy-related Products (MEErP) 2011’ Project Report, Contractor:
COWI Belgium sprl -in association with- Van Holsteijn en Kemna B.V. (VHK), Prepared for the 
European Commission, DG Enterprise and Industry, Unit B1 Sustainable Industrial Policy, under specific 
contract S12.581529, Technical Assistance for the update o f  the Methodology fo r  the Ecodesign o f
Brussels/ Delft, 28 November 2011.
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Working Group has also been set up which ensures harmonisation issues are kept to the 
forefront.
5.8 Methodology for ecodesign
Provisions are contained in Annexes to the Ecodesign Directive which define the 
various parameters to be used for identifying an ecological profile for the product and 
then the process to be adopted to set the requirements in the implementing measure. So, 
as a framework directive, it establishes a process for the pursuant legislation. As part of 
the trend to using directly applicable means of transposition at EU level, all the 
legislation which contain the implementing measures have been in the form of 
regulations.
The first part of the framework process is to identify the significant environmental 
aspects of the product and these cover:
(a) raw material selection and use;
(b) manufacturing;
(c) packaging, transport, and distribution;
(d) installation and maintenance;
(e) use; and
(f) end-of-life, meaning the state of a product having reached the end of its first use 
until its final disposal.
For each phase of the life cycle, the following environmental aspects must be assessed 
where relevant:
(a) predicted consumption of materials, of energy and of other resources such as fresh 
water;
(b) anticipated emissions to air, water or soil;
(c) anticipated pollution through physical effects such as noise, vibration, radiation, 
electromagnetic fields;
(d) expected generation of waste material; and
443 Article 18.
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(e) possibilities for reuse, recycling and recovery of materials and/or of energy, taking 
into account Directive 2002/96/EC.
Other parameters to be used to evaluate the potential for improving the above 
environmental aspects include: characteristics of the product such as its weight and 
volume; use of recycled materials; consumption of energy and other resources; use of 
hazardous substances; extension of lifetime; waste generated and emissions. Further 
requirements include the supply of information relating to the manufacturing process 
and the information to be supplied to the consumer. This information requirement 
includes information on the characteristics of the product such as its energy efficiency 
and information on how to use the product to minimise its environmental impact. The 
burden then placed on the manufacturer is to undertake the life cycle assessment in 
order to identify those characteristics which can be influenced as part of the design of 
the product. The types of requirements which can be imposed include reduced 
consumption of resources at various stages of the life cycle (e.g. water consumption).
5.9 Implementing Measures
The product groups which have subsequently been made the subject of implementing 
measures under the Ecodesign Directive are set out below in Figure 5.
Air conditioners and comfort fans 
Circulators
Domestic dishwashers
Domestic lighting
Domestic refrigeration 
Domestic washing machines 
Electric motors
I
Regulation
Regulation
Regulation
Regulation
Amendment
Regulation
Regulation
Regulation
Annex 1, Ecodesign Directive.
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External power supplies - Regulation
Fans (driven by motors with an electric input power between 125W and Regulation
500kW)
Simple set top boxes Regulation
Standby and o ff mode losses ot electrical and electronic equipment Regulation
(household and office) Guidelines 1
Televisions Regulation
Tertiary sector lighting (office and Street)
(Ewrqpea» DGÆ'Mte/prüg
Regulation
Amendment
5.10 Implementation in the UK: ‘no conformity, no market’
The Ecodesign Direetive is implemented in the UK by the Eco-Design for Energy 
Related Products Regulations 2010."^ "^ ® These establish a framework of compliance and 
enforcement mechanisms which use the whole range of; criminal offences; civil 
administrative notices (stop and compliance notices); civil sanctions including variable 
monetary penalties; and third party and enforcement undertakings."^^ The basic 
principle is no conformity, no market’ with the range of enforcement mechanisms there 
to ensure eompliance.  ^ It is interesting to note that the new penalties to be found in 
the Regulatory Enforcement and Sanctions Act 2008 appear in addition to the more 
traditional routes of criminalisation and administrative notice providing a very wide 
range of possible enforcement actions. In addition to criminal prosecution and civil 
sanctions there is the undertaking route. Here the perpetrator, where suspected of an 
offence, may agree to undertake various remedial actions which, if followed, will 
protect him from criminal enforcement. However, if not followed then he is liable to a 
non-compliance penalty in the same way as for breach of the stop or compliance 
notices. The amount of this penalty is to be calculated according to the cost of the 
remedial work which has yet to be done and may be an equivalent sum or a smaller 
percentage. This non-compliance penalty is extra-judicial although there is an appeal
http://ec.europa.eu/enterprise/policies/sustainable-business/documents/eco- 
design/legislation/implementing-measures/index en.htm (viewed 2 Januarv 2014) 
"^"8.1.2010 No 2617.
Chapter 3 of this thesis deals with styles of regulation in general.
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structure leading to the first-tier tribunal. Thus, there is a rich framework of 
enforcement measures available which are beginning to be used in other environmental 
enforcement fields."^ "^  ^ However, the use and availability of these enforcement 
mechanisms has been found to be poor caused by delays in implementation.'^^®
The regulatory framework for Ecodesign also needs to be considered alongside that of 
the Energy Labelling Directive which sets the labelling requirements -  the overt method 
for checking compliance of any product. This sets out the requirements for the label to 
show factors such as energy efficiency, water consumption and so on.
5.11 Commission Review o f the Ecodesign Directive
A review of the effectiveness of the Ecodesign Directive and its implementing measures 
was required no later than 2012.'^ ^  ^ Article 21 specified that the review would evaluate 
the methodology'^^^ for the identification and coverage of significant environmental 
parameters such as resource efficiency, taking into consideration the experience gained 
with the first implementing measures'^^  ^and considering the whole life cycle of 
products; the threshold for implementing measures; market surveillance mechanisms; 
and self-regulation.'^ '^^ One example is the possibility of extending its range to building 
materials. An evaluation and study was undertaken by the Centre for Strategy and 
Evaluation Services (OSES) and involved input fi*om three stakeholder meetings.'^^® A 
number of recommendations were made.
448
449
Compare the ‘no data, no market’ approach of the REACH legislation. 
n229.
451 Hatehwell ‘Green Deal: the benefits and risks’, (November 2013) ENDS Report 465, pp. 33-34. 
Ecodesign Directive, Article 21.
Kemna et al (n 396); M D Bovea and V Perez-Belis, ‘A taxonomy o f ecodesign tools for integrating 
environmental requirements into the product design process’ (2012) Vol 20 Issue 1, Journal of Cleaner 
Production 61.
European Commission, DC Enterprise and Industry ‘Ecodesign Your Future: How Ecodesign can 
help the environment by making products smart’
http://ee.europa.eu/enterprise/policies/sustainable-business/ecodesign/files/brochure ecodesign en pdf 
viewed 10/06/2010.
Ecodesign Directive, Article 21(a) -  (d). 
Gann et al (n 413).
Central Strategy and Evaluation Services, Oxford Research, “Framework Service Contract for the 
Procurement of Studies and other Supporting Services on Commission Impact Assessments and 
Evaluations Interim, final and ex-post evaluations of policies, programmes and other activities:
Evaluation of the Ecodesign Directive (2009/125/EC)” Final Report, March 2012.
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It was considered that, in principle, an extension of the Directive “to cover non-energy 
related goods would make available a very important instrument for sustainable growth 
policy and add another element in a coherent framework for policy implementation.” 
But implementation and enforcement issues which were causing significant delays in 
implementation of the existing Directive were felt to be a barrier for the time being 
given the backlog of implementing measures both for energy-using (under the original 
2005 Energy Using Directive) and energy related goods. Issues about the interface 
between WEEE, RoHS and the Construction Products Regulation were identified and 
the need for transparency and coherence at the interface between these legislative tools 
and the Ecodesign Directive were identified. It was recommended that a practical 
guidance document should be developed to identify synergies, overlaps and priorities. 
Complex products needed to be dealt with individually rather than in a product group. 
Other recommendations included: the need to prioritise products which were easier to 
address and where higher savings could be made; specific timeframes and deadlines for 
implementing measures plus guidance documents and templates should be established; 
better metrics and methodologies for environmental savings should be developed. 
Further it was recommended that voluntary and negotiated agreements supported by 
guidance documents should continue to be promoted as an alternative to legislation. 
Enforcement and surveillance at the Member State level was also identified as a 
weakness which required remedy and a review of penalties across the EU was 
recommended. The studies found that 10 -  20% of products covered by the 
implementing measures were not compliant. It was recommended that a register of 
products complying with the legislation should be maintained by the EU.
Administrative and organisational recommendations were also made dealing with the 
need for a single dedicated portal covering all the developments in Ecodesign and the 
development of an agency or an extension of the role of the Joint Research Centre. As a 
result of these recommendations it was not viewed that the Directive should be 
extended at this time but that further review, implementation and surveillance of exiting 
measures should be undertaken first. Where the review from OSES is clear is that the 
design of legislation is good and provides opportunities for solutions to resource use but 
that the problem lies in lack of resources from the Commission.'^^^
CSES Final Report, 2012, (n 454) 221.
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At best, the Commission response to this review'^^  ^might be described as lack-lustre: 
“The evaluation study concluded that, in general, the Ecodesign Directive is achieving 
its policy objectives (free movement of goods and environmental protection) and that no 
revision of the Directive is deemed appropriate at the moment or necessary to increase 
its effectiveness and that of its implementing measures.”'^ ®^ Specific recommendations 
included the delegation of non-regulatory work to external bodies; continuing use of 
current voluntary agreements;'^®® setting up a communication desk; involving EU bodies 
such as the Joint Research Centre (JRC) and EACI, more in “developing technical input 
to new implementing measures and in following the standardisation work for selected 
product groups as well as to contribute to the development of a more integrated 
legislative process of different policy instruments (Ecodesign, Energy Labelling, 
Ecolabel, GPP, WEEE, RoHS, etc.)”; involving the expertise of stakeholders (Member 
States, industry and NGOs) and external experts, developing a database; and, launching 
market surveillance data collection.
5.12 Some concerns
The challenge for policy makers is to ensure that more efficient appliances are available 
so that the purchase of eco-friendly products becomes the norm, but some aspects of 
this policy can be counterintuitive. For instance, design for longevity would, at first 
sight seem desirable -  less materials, less waste and so on. But, even though there are 
undoubted desirables in longevity, it may be counter-effective if it slows down the 
adoption of more resources-efficient new models by the market. By comparison, in 
factories, the implementation of the BATNEEC / BPEO^®  ^principles were often critical 
in promoting the replacement of aging technology by more efficient modem machines 
balancing the best in terms of the technology available with the cost implications of 
replacement (or new installation). Yet, it is undoubtedly the case that the replacement 
of old by new has resource implications in terms of material use, resource depletion and
Report from the Commission to the European Parliament and the Council of 17 December 2012, 
“Review of Directive 2009/125/EC of the European Parliament and of the Council o f 21 October 2009 
establishing a framework for the setting of ecodesign requirements for energy-related products (recast), 
2012 Review, COM(2012) 765 final.
ibid at 2 .
Set-top boxes (2012); imaging equipment (2013).
Kemna et al (n 394).
‘Best Available Technology Not Entailing Excessive Cost’ principle historically used in atmospheric 
regulation in the UK although replaced by the BPEG principle (Best Practicable Environmental Option) 
in European Union integrated pollution legislation such as the IPPC Directive.
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the impacts of industrial production on the environment through pollution. The balance 
to be struck is between the resource impacts of replacing the product and the reduced 
impacts of the new produet throughout its lifetime. The measurement is complex 
entailing an examination of what the impact would be of continuing to use the old 
product and what the impact would be of the new product taking into account its 
production costs plus usage plus waste (i.e. lifetime costs). So, it is the lifetime 
environmental impacts of the old product (OLI) after production (OP) (the product is 
already in existence) against lifetime environmental impacts (NLI) including production 
(NP) (it has to be made) of new product. (OLI-OP) v (NLI+NP). Two life-cycle 
assessments are required to achieve the values before a rational decision could be made.
Consumer knowledge may also be eritical -  for example, the classification of electricity 
consumption for refrigerators is replicated in a large number of energy-using pieces of 
equipment: cars, houses, boilers, light bulbs, televisions. However, surveys show that 
consumers are not aware of this. As a result, the market for energy efficient products is 
not yet driven by informed consumer choice although consumer power may not be the 
final determinant of environmental product development. So, producing new and better 
products with good ecodesign principles may be a net cost to the environment if they 
are not purchased by the public and may fail to satisfy the objectives of the legislation.
Issues of affordability of the eco-product are another consideration as it is the case that 
affordability and cost can be factors which outweigh ecodesign as a buying factor for 
the purchaser and there is concern that stress on ecodesign should not make the product 
unaffordable, or, indeed, have a negative impact on the competitiveness of the industry. 
The reverse is intended and the objective of the measures is to give manufacturers a 
competitive edge with the improved performance of their products.
463 European Commission, ‘Your Future: How Ecodesign can help the environment by making products 
smart’, (European Union, 2012); Nicole van Nes and Jacqueline Cramer, ‘Influencing Product Lifetime 
through Product Design’, (2005) Business Strategy and the Environment, Vol 14, pp. 286-299; Nicole 
van Nes and Jacqueline Cramer, ‘Product Lifetime Optimization: A Challenging Strategy towards more 
sustainable Consumption Patterns’ (2006) Journal o f Cleaner Production 14, nr. 15-16, pp. 1307-1318; 
Nicole van Nes and Jacqueline Cramer, ‘Design Strategies for the Lifetime Optimization o f Products’, 
(2006) Journal o f Sustainable Product Design 3, pp. 101-107; Nicole van Nes and Jacqueline Cramer, 
Conceptual Model on Replacement Behaviour (2008) Int. Journal o f Product Development 6 nr 3/4 pn 
291 -309 .
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One of the problems for a product policy is where there is no natural turnover -  no 
reason to buy new. A product policy works most effectively if the product was going to 
be purchased anyway. This situation can arise where there is no natural turnover rate, 
as with cavity wall insulation where there is no natural replacement cycle, and therefore 
‘householders have to be inspired to take action’ Once consumers are stimulated, 
the response can occur quickly since they are able to take action soon, as they do not 
have to wait for a product to break down.'^ ®® In addition, product policy does not have 
an immediate negative impact on those on lower incomes in the same way fuel price 
rises do.'^ ®® There may be a problem in that a product policy is aimed at the rich -  you 
need to have money to replace goods. So there may need to be initiatives or public 
sector funding to enable the poor to buy equipment which is more energy efficient.'^®^
An objective of the Directive is to achieve continuous improvement in the overall 
environmental impact of energy-related products which tend to deplete natural 
resources and have negative environmental impacts. Not only do such products fall 
within the scope of the Directive but so too do other products such as those used in the 
construction industry as, for example, windows, insulation materials and water-using 
products which are expressly brought in. Produced by DG Enterprise and Industry and 
DG Energy (not DG Environment), the Directive focuses on improvements in the 
design of products which will be cost effective and lead to economic savings for both 
manufacturers and end-users and which will assist in innovation and new opportunities 
-  an important facet for a society based on consumerism. The preventive approach of 
the Directive looks both to short term savings for consumers in energy (especially 
electricity) use but also to long term benefits in the reduction of greenhouse gases and 
focuses on the design stage as being the point when most pollution impacts are 
determined.
Given the source of the Directive from Directorates-General which are concerned 
primarily with enterprise and industry rather than the environment, the hallmark of the
Boardman (n 402).
Ibid.
Boardman and Fawcett, 2002 cited in Boardman, (n 402) (ibid).
In the UK, low-income households received a new efficient fridge for the price of a second-hand one 
provided they relinquished a working, old appliance. This was funded by the UK electricity utilities 
under a regulatory requirement to achieve energy savings.
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directive, for all it is of a species wholly attributable to achieving environmental 
protection, is its emphasis on trade issues, commercial viability and the economic driver 
behind the concept of sustainable development. Harmonisation of product law across 
the EU is key, as is free trade and the movement of goods, competition and international 
trade. Protecting the security of the energy supply and preventing the depletion of 
natural resources are, therefore, justified by their contribution to sustainable 
development principles. Only by implication do these laws form part of a sustainable 
consumption ethos.
The original toolbox in the IPP Communication'^®^ contained a range of instruments 
which were envisaged as appropriate to the achievement of integrated product policy. 
Regulation was virtually the last consideration in the toolbox and the Directive, setting 
up a framework as it does, repeats the concern that other routes such as self-regulation 
and voluntary agreements, unilaterally developed by industry, should be used to achieve 
the desired result wherever possible. This is repeated in the CSES Review and the 
Commission Report.'^ ®^  The controls envisaged by the Directive in such cases include 
information on the open participation by stakeholders and civil society, monitoring and 
reporting and cost-effectiveness, for example.'^^® Labelling is central to the operation of 
the controls and where ecodesign requirements are satisfied then the CE marking is to 
be used plus any other relevant information.'^^^ Article 3 which provides for market 
measures include monitoring and surveillance to control the placing of products bearing 
the CE marking and subject to ecodesign requirements.
One of the provisions of the Directive is the international trade context. Plainly, it is 
relatively straightforward to impose harmonisation and standardisation measures on 
goods which are produced in the EU. But many goods or their component parts are 
produced outside the borders of the 28 Member States. In these cases, the duty falls on 
the importer to ensure product compliance with documentary evidence. This
See section 1.5 of this thesis.
CSES Evaluation of Ecodesign Directive,(note 449).
See the Commission’s Communication of 17 February 2002, entitled "Environmental Agreements at 
Community level within the Framework of the Action Plan on the Simplification and Improvement of the 
Regulatory Environment"(COM(2002) 412 final).
Council Directive 92/75/EEC of 22 September 1992 on the indication by labelling and standard 
product information of the consumption of energy and other resources by household appliances,
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demonstrates the potential power of the EU to dictate policy on environmental matters 
beyond its own borders, which, given its market size is possible for the EU to achieve.
There are threshold criteria contained in Article 15, which must be satisfied before the 
Directive becomes applicable to products, and which rest upon quantitative and 
qualitative measures. These relate to the volume of trade which should be more than 
200,000 units per year. But there is also a provision that, with reference to volume, the 
product must represent a significant environmental impact within the EU.'^^  ^ This is 
reminiscent of the provision in the Environmental Impact Assessment Directive a 
law which only becomes applicable where the development is likely to have a 
significant environmental impact. Further, the Ecodesign Directive is also only 
applicable where no other legislation addresses the issue or where there is a ‘failure of 
market forces’'^ '^^  (a doubtful event leaving open the possibility that large groups of 
products will escape the rigours of the directive and its implementing regulations on the 
basis that the market has adequately resolved the problem of its environmental impact). 
A cost benefit analysis is also relevant and lastly, the Directive looks for disparity 
amongst similar products on the market. In other words, differentiation in the market is 
a criterion for the applicability of the Directive. These criteria create considerable 
latitude in the implementation of the Directive.
In addition there are further criteria for the development of implementing measures 
under the Directive. These include no significant negative impacts on the use of the 
product; no adverse effect to health, safety and environment; no negative impact on user 
regarding the affordability of the product and its cost during its life cycle; no negative 
impact on competitiveness; no imposition of proprietary technology and no excessive 
administrative burden. Again, taken together, these limitations are very much in favour 
of industry.
Regulation (EC) No 1980/2000 of the European Parliament and of the Council o f 17 July 2000 on a 
revised Community eco-label award scheme.
As specified in the Community strategic priorities set out in Decision No 1600/2002/EC laying down 
the Sixth Community Environmental Action Programme.
85/337/EEC as amended by 92/11/EC, 2003/35/EC, and 2009/31/EC, Annex 2. The threshold criteria 
establishing quantitative restrictions are also reminiscent of the tonnage threshold in REACH 
Article 15.2 (c) (i).
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Yet, despite these limitations, the Directive has the potential, even if  only as a reflexive 
effect of its imposition on manufacturers to adopt life cycle thinking, for making 
dramatic changes in manufacturing industry and on the new products which are 
beginning to emerge.
5.13 Voluntary action
As indicated by the initial policy papers on integrated product policy, the tool box of 
mechanisms contained in the Ecodesign Directive includes voluntary approaches to 
achieving the objectives of the legislation such as agreements. Article 17 provides that 
self-regulation is acceptable provided that it complies with some basic requirements, so 
voluntary action is controlled and monitored by the Commission. More than ‘business 
as usual’ offers are required and any agreement must demonstrate that there will be 
added value, and that environmental objectives will be achieved. There must be 
participation by the broader community in the establishing and implementation of the 
agreement including third party countries, stakeholders and civil society. The internal 
enforcement regime for the agreement must be impeccable. In other words, the 
agreement must be adequately internally policed and monitored or the Commission will 
have power to intervene. The advantage for industry is the power to control the 
process and to avoid regulatory obligations since, if the Commission accepts a 
voluntary agreement, then it agrees not to regulate in that product field -  provided that 
the agreement is monitored and maintained. Thus there is a mix of self-regulation with 
the spur of regulation to ensure continuing self-enforcement. What is lacking -  and this 
may become critical if self-regulation becomes extensive -  is the possibility of 
widespread lack of ‘self-enforcement’ and the lack or inadequacy of local enforcement 
at state level. The only remedy is the relatively tardy one in those circumstances of the 
Commission developing legislation in the field, after the event. Given the lengthy 
process that involves working plans, preparatory studies. Consultation Forums which 
are already giving rise to critical delays currently in implementation, it is not likely to 
be a swift process.
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5.14 The UK, sustainable product policy and the National Measurement
In the UK, sustainable product policy falls within the purlieu of the Market 
Transformation Programme operated within the UK Government Department for 
Environment, Food and Rural Affairs (DEFRA)/^® This programme is responsible for 
the development of a number of studies in respect of different products and for the 
development of the implementing regulations. The Market Transformation Programme 
aids the implementation of the Ecodesign Directive in the UK by gathering data on 
products, building an evidence base to see how products will evolve, and working with 
industry to achieve these objectives. In the UK, the market surveillance authority for 
checking compliance is the National Measurement Office (NMO), the body 
traditionally responsible for the enforcement of weights and measures legislation.'^^^ It 
might at first sight seem surprising for this body to be selected as opposed to other 
bodies such as the Environment Agency or local authorities which also carry expertise 
in environmental, trading standards and public health enforcement. But compliance 
with the Ecodesign requirements will mean an assessment of the technical 
characteristics of the product. Does the product (literally) measure up against its 
description as required by the implementing regulations? Given that context, the NMO 
does carry technical expertise and a history of enforcement capability which is 
extensive and it has the capability to prove highly effective, if adequately resourced, in 
carrying the responsibility of ensuring that the Ecodesign regulatory framework is 
enforced. Concerns have, however, been expressed regarding the difficulties in 
enforcement where there are significant delays in developing the implementing 
regulations at EU level.'^^  ^ This may be a transitional issue which will improve post the 
review but, nevertheless, it carries the danger of devaluing the currency of ecodesign if 
not remedied.
5.15 Conclusion
The Ecodesign Directive is critical in providing the framework for the process for 
assessing the environmental impacts of energy use by product groups and for
http://efficient-products.defra.gov.uk/ (viewed 15 July 2011)
1
Weights and Measures Act 1985.
See the Hampton Implementation Review Report, Better Regulation Executive, Department of 
Business, Innovation and Skills, London, 2009.
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concluding prescriptive criteria for establishing the ecological profile of any particular 
product. It represents a major step forward in the development of a sustainable 
consumption and production policy which will address the problem of our acquisitive 
love of ‘things’. Like the answer to the Great Question of Life, the Universe and 
Everything, the answer is a n u m b e r S o  the critical point is to ask the correct 
questions and that is where the test of the efficacy of the Ecodesign Directive will 
become more apparent in the future. Has it established the correct criteria for assessing 
the correct numbers or measurements for environmental impact? Has it asked the right 
questions? And has it allowed the concept of sustainable development — potentially the 
greatest barrier to environmental protection and equality -  to introduce too many 
‘balancing’ market mechanisms so as to distort the ecological profile? Plainly, the 
potential for a major advance is there with the Ecodesign Directive representing one of 
the important paradigmatic changes in environmental legislation striking at the heart of 
global environmental problems created by consumerism. The Directive provides an 
opportunity to work towards an internalisation of environmental costs, giving products 
their real value rather than a price which is not their true measure.'^^®
But clear development of the codex is necessary to ensure that the bonus of 
environmental benefit is not just a by-product of product development. Markets on 
their own are not designed to be catalysts for environmental gains and it is precisely in 
that situation where the Ecodesign Directive become essential. The serendipitous 
nature of the achievement of energy efficiency is too chancy to be relied upon. It is the 
business of product manufacturers to sell their products and the job of government to 
ensure that those products are the least damaging to the environment as possible. But 
the key change identified here is the markedly different approach to environmental 
regulation which the introduction of integrated product policy in the form of the 
Ecodesign regime has shifted from a vertical approach, which tackled key issues of 
pollution along the chain, to a preventive approach which rests on a longitudinal 
analysis across the whole life of a product of its impacts on the environment. This is 
truly a major shift in the direction of the achievement of a logical and rational approach
479 Beal: the benefits and risks’ Paul Hatehwell, ENDS Report 465, November 2013, pp. 33-34.
Douglas Adams, The Hitch Hiker’s Guide to the Galaxy, (Pan Books Ltd, 1979).
480 “What is a cynic? A man who knows the price o f everything and the value of nothing.” Lord 
Darlington in Oscar Wilde, Act III, ‘Lady Windermere’s Fan’ (1892).
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to development which can be sustained environmentally for future generations and 
between different regions of the world today. Thus the Ecodesign regime provides a 
starting point for the codex rerum.
Environmental product policy can be a powerful tool, but depends upon political will, at 
both the Member State and the EU level, to ensure that manufacturers are given clear 
direction to ensure they bring on board environmental life-cycle thinking in the design 
and development of their products. Without clear and unambiguous laws, new products 
will continue to reflect the best interests of the manufacturer - which may not 
encompass environmental issues.
The codex, while adopting much of the Ecodesign Directive, will advance its approach 
in significant ways. Primarily, the objective of the codex to achieve the circulation of a 
product so that it has multiple lives and will use no virgin resources or generate much 
unrecoverable waste will be the key underpinning principle which will catalyse the 
system. In that, it moves the Ecodesign Directive from a law which focusses on some 
aspects of some products to a complete system change.
Finally, the impact of the Directive and its implementing regulations and their control of 
products, are only as good as the enforcement mechanisms accompanying it. The range 
of available enforcement techniques in the regulations is wide and comprehensive and it 
remains for the National Measurement Office, and market surveillance authorities in 
other Member States, to rise to the challenge of meeting the objectives of the variously 
expressed policies at UN, EU and Member State level to achieve the balance between 
exuberant consumerism, economic development and innovation and environmental 
protection. Enforcement will also be a concern for the implementation of the codex.
The next chapter provides an analysis of an application of the codex rerum to a novel 
product.
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CHAPTER SIX: APPLYING IPP TO NOVEL PRODUCTS
6.1 Nano products: a test run for the codex rerum
The purpose of this chapter is to perform a case study approach in respect of the 
application of the codex to a set of products. The chapter applies the principle of 
environmental product policy to products which are linked to one specific novel 
technology -  nanotechnology. Nanoproducts lack a dedicated regulatory framework 
and consideration in this chapter is given to the use of an environmental product law for 
this purpose. So, these products provide an opportunity to test the working of the codex 
in a context where, currently, regulation is arguably failing to keep pace with the 
development of a category of products which present new challenges in terms of the 
pace of scientific advancement and their intrinsic nature. The object of the chapter is to 
test whether an environmental product law can offer an effective mechanism for 
identifying, eliminating or ameliorating lifetime environmental impacts and can also 
present a solution for regulating on a precautionary basis the products of novel 
technologies? Designing a regulatory fi*amework for nanoproducts presents all the 
challenges to be found in the intersection of science and law, raising issues of risk, 
precaution and uncertainty.'^^^
The chapter first deals with the necessity of definition of the product group; then looks 
at the current state of regulation followed by an examination of the potential for harm of 
nanoproducts. This provides an opportunity to test whether the precautionary principle 
is dealt with adequately in the codex. The chapter then considers the gaps in the 
regulatory firamework currently existing for nanoproducts and asks whether regulation 
is necessary to deal with the gaps. It concludes by applying the codex and argues that a 
licensing approach would be effective for nanoproducts.
6.2 The needfor definition before regulation
hi designing a regulatory framework for any group of products, an initial issue is to be 
clear about what they are and to provide a definition. A regulation needs certainty in its
John McEldowney and Sharron McEldowney, ‘Science and environmental law: collaboration across 
the double helix’, 2011 Environmental Law Review 169.
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operation and a key question -  and difficulty -  is to define a nanoproduct/^^ The 
terminology is imprecise and in this chapter, nanotechnology is used to describe the 
technical aspects of development and manufacture; nanomaterials to describe the fruits 
of this technology; and, nanoproducts to describe products which are made from or 
using and incorporating nanomaterials. The definition is still developing and has been 
subject to lengthy consultations.'^^^ A further difficulty of definition in this context is 
that nanoproducts do not fall into one product group. They currently span the food, 
cosmetics, health and health equipment industries and have many other potential 
applications such as in the fields of water purification and energy generation. It is 
unlikely, therefore, that they could be grouped according to purpose and type in the way 
that products are currently being grouped under the implementing regulations further to 
the Ecodesign Directive. If their single defining characteristic is their constituent nature 
as comprising nanomaterials then that would be a departure from the current approach. 
That would assume that nanomaterials share certain properties which make it logical to 
treat them as a single category. A similar approach could be taken to all newly 
developed materials which could be sub-divided so as to refine the definitional 
categories. Graphene, for example, an example of a nanomaterial, developed by a team 
of research scientists at the University of Manchester, is part of a group of two- 
dimensional materials which are only one atom thick and, because of their strength and 
adaptability, can be used for many different purposes such as transistors, gas sensors, 
support membranes and inert coatings. An approach could be to take graphene as a 
separate category and undertake an integrated approach towards products comprising 
graphene by assessing their impacts on the environment across their lifecycles. This 
would be logical to the extent to which each sub-category of nanomaterials has similar 
behavioural characteristics.
Nanotechnology is an all-encompassing term which does not cover a single technology 
- unless one could describe it as a technology of the small. The size of the particle 
involved in nanotechnology is the single unifying factor and even then there is no 
precise definition of the smallness of the particle required to trigger the use of the term.
Joel D’Silva, ‘What’s in a name? Defining a “nanomaterial” for regulatory purposes in Europe’, 
European Journal of Risk Regulation, 2011, 2(1), 85
483 Article 2(3), EC Scientific Committee on Emerging and Newly Identified Health Risks (SCENIHR), 
Scientific Basis for the definition o f the Term “Nanomaterial”, July 6 , 2010 -  public consultation on the 
definition o f “nanomaterial” which looks at ISO and OECD approaches on definition.
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In the European Union, nanomaterials are defined in the Cosmetics Regulation'^ '^  ^as “an 
insoluble or biopersistant and intentionally manufactured material with one or more 
external dimensions, or an internal structure, on the scale fi*om 1 to 100 nanometer.”
The United States Patent and Trademark Office defined nanotechnology as ‘related to 
research and technology development at the atomic, molecular or macromolecular 
levels, in the length of scale of approximately 1-100 nanometer range in at least one 
dimension, and that provide a fundamental understanding of phenomena and materials 
at the nano-scale and to create and use structures, devices and systems that have novel 
properties and functions because of their size’. The Royal Society defined 
nanoscience and nanotechnology as involving the ‘studying and working with matter on 
an ultra-small scale. One nanometre is one-millionth of a millimetre and a single human 
hair is around 80,000 nanometres in w i d t h . T h e  Scientific Committee on 
Engineering and Newly Identified Health Risks (SCENIHR) defined nanomaterials as 
‘a material with one or more external dimensions, or an internal structure which could 
exhibit novel characteristics compared to the same material without nanoscale 
f ea t u r es He s e l ha us  advocates use of this latter definition produced by SCENIHR as 
a basis for regulation as the ‘focus is on new characteristics’ while accepting that ‘not 
all materials on the nanoscale might exhibit such novel characteristics’.'^ ^^  Resting the 
definition on the novelty of the characteristics of the nanoproduct is problematic if it is 
the case that an argument could be made about whether it exhibits anything new in its 
behaviour. Definitions should, as far as possible, be fi*ee fi*om uncertainty and whether 
a product is or is not a nanoproduct needs to be the first clear question to be answered. 
Once there is clarification about the definition of a nanoproduct, then the second 
question would be: is the nanoproduct hazardous to people? A third question is: what is 
its impact on the environment throughout its lifecycle? A fourth, what is the ability of 
the product to be returned to use in a circular economy? The second of the three 
questions focuses on human health -  always the priority consideration in an
Regulation 1223/2009 on cosmetic products (recast) (2009) OJ L342/59, art 2(1) (k).
http://www.uspto.gov/web/patents/biochempharm/crossref.htm
http://royalsociety.Org/glossary.asp#n
Scientific Committee on Engineering and Newly Identified Health Risks (SCENIHR) (2008), Opinion 
on the scientific aspects o f the existing and proposed definitions relating to products of nanoscience and 
nanotechnologies, adopted by SCENIHR during its 2T* plenary on 29 November 2007, at 14.
Sebastian Heselhaus, ‘Risk Management of nanomaterials: environmental and consumer protection 
under existing EC legislation on chemicals, pesticides and biocides. Environmental Law Review 2010, 
12(2), 115.
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anthropocentric society and one which (in a post-Chemobyl and Bhopal society^^^) will 
remain a priority. The third raises the more general focus of the assessment of the 
impact of the nanoproduct across the environment in the broadest sense - an ecocentric 
approach. The use of the codex rerum as the key regulatory framework for 
nanoproducts removes many of the uncertainties although the question would shift from 
whether it is a material exhibiting new behavioural characteristics to whether it is a 
novel product. The problem here would be that many products incorporating 
nanomaterials are not new: a tennis racquet and a skin conditioner, for example, are not 
new products. What is new is the nature of the materials which is being used in their 
manufacture. Thus, the nature of the materials used in manufacture is a relevant 
defining characteristic in determining whether the product requires regulation. The 
codex rerum would need to be triggered by the nature of the components of the product 
and the incorporation of novel materials might require a different form of product 
impact assessment under such a law. This clearly leaves the definition of nanomaterials 
as a key criterion for the trigger for regulation.
Nanotechnology has wide-ranging implications which may be both positive and 
negative. Advances in medical science, materials, water management and many other 
applications are forecast as some of the positive outcomes of nanotechnology. But 
concern is also expressed at the possible dangers involved in these processes. Broadly 
speaking the potential hazards are associated with the escape of very small particles into 
the atmosphere and thereby into living organisms including human beings. 
Nanotechnology is not entirely novel and nor is the transmission of airborne particles. 
But in the past such particles have been relatively coarse such as salt crystals from the 
sea'^ ®^, dust and soot. It is well-known that the respiration of soot and dust can cause 
lung and bronchial illnesses and various statutes in the UK have sought to limit these 
airborne emissions.'^^’ The transmission of ultra-small particles and their ability to 
penetrate the body raises the risk of increased toxic hazards. It is argued that nano­
particles have a particular propensity to penetrate the body in that they can find 
passageways through caveolar openings which permit very small molecules such as
McEldowney and McEldowney ‘Science and environmental law: collaboration across the double 
helix’, (2011, note 474).
Eakins J.D. and Lally A.E. (1984) ‘The Transfer to land of actinide bearing sediments from the Irish 
Sea by spray’ Science o f the Total Environment’ vol 35, pp23-32.
See for example the Clean Air Acts 1956 and 1968.
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proteins and viruses to move around the body/®^ But such hazards are not clearly 
established or researched and to a large extent remain hypothetical. So an approach 
which seeks to define nanotechnology in terms of the hazards that it may generate is 
also likely to prove fimitless. The lack of clear and precise agreement on the hazards 
involved is itself a problem and the lack of definition is a problem for the development 
of appropriate regulation.
To add to the concern is the fact that development of nanotechnology is not at an early 
developmental stage. It has moved beyond the research laboratory into the market 
place and products incorporating nano-particles are already for sale. It has been 
calculated that over 800 products are available on the market.'^®^  This figure was based 
on information from companies where they were making claims about the use of 
nanomaterials so the figure is likely to be higher given the historic lack of obligations to 
declare such constituents. Known products include tennis racquets, I-Pods, cosmetics 
such as sun screens and sunglasses. These are all everyday commonly used items and 
the implications of this are clear: nanoproducts are in the common domain and lack a 
regulatory framework that is effective to ensure that their potential for harm to humans 
and the environment has been fully assessed on a preventive or precautionary basis.
6.3 The current state o f regulation
In 2004, the Royal Society and Royal Academy of Engineering published a report. 
Nanoscience and Nanotechnologies: Opportunities and Uncertainties'^^^ in which they 
stated that the fi*amework of regulatory controls which existed at that time were broadly 
sufficient although they did anticipate that such controls should be reviewed to consider 
how ‘the hazard presented by free nanoparticles and nanotubes’ should be managed. A 
number of UK regulatory bodies did subsequently review their regulatory controls 
mainly concluding that current regulations would suffice.'^^ ® In addition, the European
C.Vyvan Howard and December S.K Ikah, in Hunt, G. and Mehta, M. ‘Nanotechnology; Risk, Ethics 
and Law’ (2006) London, Earthscan (at page 159).
Karen F Schmidt, ‘Green Nanotechnology -  It’s easier than you think’ US Woodrow Wilson 
International Center for Scholars, Project on Emerging Nanotechnologies, (Pen 8 , April 2007).
Royal Society and Royal Academy of Engineering, ‘Nanoscience and Nanotechnologies:
Opportunities and Uncertainties’ (Royal Society and Royal Academy of Engineering, London, 2004).
Health and Safety Executive, Review of the Adequacy o f Current Regulatory Regimes to Secure 
Effective Regulation of Nanoparticles Created by Nanotechnology (HSE, London 2006); Central Science 
Laboratory, A Scoping Study to Identify Gaps in Environmental Regulation for the Products and 
Applications of Nanotechnologies, (Defra, London, 20.06); Food Standards Agency, A Review of
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Commission similarly concluded that, in the main, risks were covered under the existing 
regulatory frameworks.'^®® However, as Lee and Stokes argue, while this takes into 
account regulatory coverage, it overlooks the questions of whether the regulations apply 
to all cases and whether they are effective in detecting enhanced hazards resulting from 
the use of nanomaterials as opposed to their equivalents developed on the bulk scale.'^ ®^  
In other words, can the current regulatoiy frameworks, which were designed with bulk 
materials in mind in respect of human and environmental health, and consumer 
protection, pick up the particular problems and hazards which might occur from the use 
of similar materials manufactured at the nano-scale?
While no specific set of regulations provide for the regulation of nanoproducts or 
materials, some reference needs to be made to extant legislation which makes some 
provision in this area.'^ ®^  One very relevant set of regulations under which nanomaterials 
fall to be controlled is the European Community Regulation on the Registration, 
Evaluation, Authorisation and Restriction of Chemical Substances (REACH).'^ ®® 
REACH is specifically concerned with the protection of human health and the 
environment and, in line with the EU Treaty, seeks to achieve protection at a “high 
level”. The justification for such an intrusive regulator rests on principles of 
harmonisation, free movement of goods in the internal market, competitiveness and 
innovation, as well as, inevitably, the concept of sustainable development.
A primary objective of REACH is to ensure that “chemicals are produced and used in 
ways that lead to minimisation of significant adverse effects on human health and the
Potential Implications of Nanotechnologies for Regulations and Risk Assessment in Relation to Food, 
(FSA, London, 2008); Lori Frater et al. An Overview of the Framework of Current Regulation Affecting 
the Development and Marketing of Nanomaterials -  A Report for the DTI, (OSI, London, 2006); HM 
Government, Response to the Royal Society and Royal Academy of Engineering Report: “Nanoscience 
and Nanotechnologies: Opportunities and Uncertainties” (Department o f Trade and Industry, London, 
2005).
Regulatory Aspects of Nanomaterials, (Communication) COM (2008) 366 final, 17 June 2008.
Robert Lee and Elen Stokes, ‘Twenty-first century novel: regulating nanotechnologies’. Journal of 
Environmental Law 2009, 21(3), 469.
For an overview of the regulatory provisions (in 2006) and a gap analysis see: An Overview of the 
Framework of Current Regulation affecting the Development and Marketing of Nanomaterials: A Report 
for the DTI, Lori Frater, Elen Stokes, Robert Lee and Taiwo Oriola, ESRC Centre for Business 
Relationships Accountability Sustainability and Society (BRASS), Cardiff University, December 2006, 
URN 06/2220.
EC Regulation 1907/2006 concerning the Registration, Evaluation, Authorisation and Restriction of 
Chemicals.
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environment”.®®® The aim is to replace “substances of high concern” with “less 
dangerous substances or technologies”.®®^ In order to oversee this process, a European 
Chemicals Agency was established. REACH is preventive in character in that it seeks 
to control the manufacture, the importation or the use of such substances which present 
a risk to the environment. It does this by placing duties on those involved in 
manufacturing, importing and using such chemicals. These duties all arise at points 
prior to the marketing and retailing of products which incorporate such chemicals.
The regulation does not set out simply to ban chemicals deemed to be harmful, but to 
identify, register and restrict the use of all chemicals. Information also has to be 
collated to be passed down the supply chain so that further users have the knowledge to 
understand the risks associated with the chemical. This information chain extends from 
manufacturers and importers to downstream users and distributors. The information 
chain does not need to extend to the consumer as, by the time the chemical, in whatever 
form it takes, has reached the consumer, REACH has (or should have) already achieved 
its objective.
As described in chapter 4 of this thesis, the REACH procedure is informative and 
centres on hazard identification and risk management. Substances used on imported 
goods in quantities over one tonne, must be identified and a dossier drawn up evaluating 
their hazards. This dossier must be registered and the European Chemicals Agency acts 
as a monitor of industry. So, it is self-regulating by industry with the Agency in the 
position of monitor with power to check whether the safety dossier has been properly 
drawn. The dossier is then passed down the supply chain so that downstream users may 
adopt safety measures when dealing with the substance. The control mechanism is that, 
without registration, the substance cannot be marketed. This, therefore, prevents the 
substance ever being incorporated in a product until it has been identified. The 
precautionary principle operates at a different level to the preventive principle and the 
REACH Regulation does require a precautionary approach.®®  ^The Royal Society /
Royal Academy of Engineering,®®® in the 2004 report recommended®®'  ^that chemicals
Paragraph 4, preamble, REACH Regulation.
Preamble, paragraph 12.
Article 3, REACH Regulation.
Royal Society and the Royal Academy for Engineering, Nanoscience and Nanotechnologies: 
Opportunities and Uncertainties, July 2004, London.
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in the form of nanoparticles or nanotubes’ be treated as new substances for the purpose 
of the testing and notification procedures under REACH thus overcoming the problem 
of any lack of differentiation between bulk forms and nanoforms. However, as it 
currently stands, the REACH Regulation neither specifically excludes nor includes 
nanomaterials extending instead to all chemicals regardless of their characteristics. One 
important limitation contained in REACH though is its quantitative limitation -  it only 
applies where the substances to be produced or marketed are done in quantities over one 
tonne. This may have the effect of excluding nanomaterials which can be produced in 
smaller quantities. It is only if nanoparticles fall into the arena of substances ‘of very 
high concern’ that they could be dealt with individually regardless of the quantitative 
restriction. In this context, they would be heavily dependent on the precautionary 
principle since the evidence surrounding their use and its potential for hazard remains 
circumstantial.
Other examples of legislation affecting nanomaterials and nanoproducts include the 
General Food Law. ®°® An important application of nanotechnology is in relation to 
food - both in respect of food itself and for its packaging. The General Food Law, 
which is central to the control of food in the EU, prescribes that food shall not be placed 
on the market if it is unsafe. This is not specific to novel foods and does not have any 
kind of prior notification and authorisation process such as is to be found in the REACH 
regime. Food wrappings are regulated under a separate EU Regulation and do include 
nanomaterials.®®® Amendments to a pre-existing Regulation on Novel Foods is 
expected to bring nanofoods into the regulatory regime.®®^
Cosmetics represent a large area in which nanomaterials are used with their presence in 
sunscreens and other products.®®  ^ In 2008, the European Commission Scientific 
Committee on Consumer Products reported concerns about the knowledge gaps in the
Royal Society (n 496) 71.
506 ^®Sulation 178/2002 Laying Down the General Principles and Requirements of Food Law.
Regulation 1935/2004 on materials and articles intended to come into contact with food.
Regulation 258/97 on novel foods and novel food ingredients; Proposal for a Regulation on novel 
foods and amendings Regulation 258/97 COM(2007) 872 final. Naomi Salmon, ‘What’s cooking? From 
GM food to nanofood: regulating risk and trade in Europe’, Environmental Law Review 2009, 11(2), 97. 
The L’Oreal Group is currently the largest user of nanotechnology.
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effect of exposure to these products.®®® However, data remains missing on this and, in 
addition, it is not always made plain which products contain nanomaterials as no 
labelling regulations are in force. Labelling and the results of assessments was called 
for by the 2004 Royal Society / Academy of Engineering report but, as evidenced by a 
WHICH report of 2008, this is still undergoing implementation.®'® The earlier 
Cosmetics Directive required products to be safe for human health but did not 
specifically refer to nanoparticles.®" The Cosmetics Regulation®'® which took effect 
from 2013, includes a provision anticipating the development of a definition of 
nanomaterials on which it can base adapted regulation. This indicates the problem 
raised by the first question posed above: in order to regulate it is first necessary to 
define one’s terms. Article 16 of the new Regulation prescribes that, where 
nanomaterials are used, a ‘high level of human health protection shall be ensured’ and 
there is a notification system set out where such materials are used. Many cosmetics 
products now use the same materials which have been tested on the bulk scale on the 
nano scale such as titanium dioxide and zinc oxide but in general little information is 
available about the nature and results of the testing for these products. This reveals a 
gap in the regulatory safeguards in general and use, in particular, of the precautionary 
principle. Even with the new Regulation there is a regulatory blindspot in that the 
legislation is only concerned with human health and ignores the problems of waste 
cosmetic products and their impact on the environment. Many cosmetics are thrown 
away before they are finished.
Medical equipment and other medical developments provide another example of the use 
of nanotechnology and here again the regulatory field does not specifically cover the 
use of the technology although there is significant legislation which arguably does 
incorporate it.®'® Here again the fast development rendered possible by the use of
509 SCCP/1147/07; Opinion on Safety o f  Nanomaterials in Cosmetic Products, Scientific Committee on 
Consumer Products, Health & Consumer Protection Directorate-General, European Commission.
Adopted by the SCCP after the public consultation on the 14th plenary o f  18 December 2007.
WHICH, ‘Small Wonder? Nanotechnology and Cosmetics; A Briefing’, WHICH report, 2008.
Council Directive of 27 July 1976 on the approximation o f the laws o f Member States relating to 
cosmetic products (76/768/EEC) (amended) (the Cosmetics Directive) implemented in the UK by the 
Cosmetic Products (Safety) Regulations 2004 (as amended).
The new Cosmetic Products Regulation, EU Regulation 1223/2009 replaces the Cosmetics Directive 
and includes the possible use o f nanomaterials. Most o f its provisions will be applicable from 11 July 
2013.
Joel D ’Silva and Geert van Calster, ‘Taking Temperature — A Review o f  European Union 
Regulation in Nanomedicine’, European Journal o f Health Law 16 (2009) 249-269.
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nanotechnology means that no new regime has been developed instead relying on a 
range of current legislation. But as D’Silva and van Calster show, the blurring of the 
traditional boundaries between ‘medicines, devices and therapies’ means that there is 
likely to be a parallel blurring of the regulatory boundaries which were devised to fit the 
old range of products.®'''
What does clearly emerge from the variety of regulatory reviews that have been 
undertake across the different product sectors is that, while things are beginning to 
change (as the new Cosmetics Regulation shows) nanoproducts and materials continue 
to be regulated under ‘bulk-scale’ regimes. More importantly, the general consensus 
which emerges explicitly or otherwise from these reviews is that what is lacking is a 
clear approach to risk assessment of nanoproducts. Ask the question: do they present a 
risk? And the answer is uncertain. Further, there are few protocols in evidence for 
assessing any risk posed by this group of novel products or for any of the wide range of 
nanomaterials. The next point, therefore, is to consider the approach to risk occasioned 
by these products.
6.4 Will nanotechnology present a risk to human health and the 
environment?
As explained above, the answer to this is not clear, in part because sufficient work has 
not been undertaken to identify such risks. The UK Research Councils in their 2010 
report reflected on the problems of the inadequacy of research in this area:
‘The conventional peer review process presents particular problems for those who wish 
to carry out precautionary research on environmental or health aspects of NST, and so 
work in this area is taking a long time to get established in the UK. Proposals to 
investigate the toxicity of nanoparticles are perceived to fare badly, because reviewers 
do not regard either the Toxicology or the Nanoscience as being sufficiently innovative, 
even though the combination of methodology and application may be novel. For 
example, proposals to provide reference standard nanomaterials for such studies do not 
score highly under the heading of innovative research, despite the fact that the supply of
ibid.
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such well-characterised materials is vital to underpin the whole field of safety-oriented 
research.”®'®
Concerns raised about the potential for harm of nanomaterials range from an “asbestos- 
2” scenario®'® where some carbon nanotubes have been linked to the same exposure 
threats as asbestos, to the suggestion that nanomaterials might be capable of penetrating 
the blood barrier between lungs and brain.®'® The connection between particulate air 
pollution and health and the epidemiological studies which have demonstrated that risk 
form part of the basis for the concern about the health implications of nanomaterials.®'^ 
The novel behaviour of the materials manufactured on the tiny scale leaves unanswered 
questions regarding their capacity for harm to humans and the environment. Clearly, a 
precautionary approach is called for given the state of uncertainty about health and 
environmental effects and it is argued, in line with the Report of the Working Party of 
the Royal Society / Royal Academy of Engineering Working Group, that this approach 
should be taken at the outset of the development of this form of technology rather, than, 
as occurred with asbestos, at the conclusion.®'® Designing a regulatory scheme to take 
account of this imperative within the context of a precautionary approach is the object 
of this chapter.
A preliminary step in designing regulation is to establish the possible nature and extent 
of the risk. No society can legislate for zero risk nor should regulation be developed 
where there is no risk at all. Liability under regulatory frameworks designed for safety 
protection across Europe almost invariably rests nowadays upon risk. Risk based
UK Research Councils, An International Panel Review of Research Council Support for Nanoscience, 
“Setting the Foundations for New Industries and Opportunities”, June 2010 at page 7.
Sebastian Heselhaus, ‘Risk Management of nanomaterials: environmental and consumer protection 
under existing EC legislation on chemicals, pesticides and biocides’. Environmental Law Review 2010, 
12(2), 115.
Royal Commission on Environmental Pollution (2008), Novel Materials in the Environment: The Case 
of Nanotechnology; OECD/Allianz Group, ‘Small sizes that matter: Opportunities and risks of 
Nanotechnologies’. Report in cooperation with the OECD International Futures Programme, at 14 ff, 
available at <http://www.oecd.or^dataoecd/37/19/37770473.pdf> accessed 3 January 2014; Scientific 
Committee on Emerging and Newly Identified Health Risks (SCENIHR), Opinion on the appropriateness 
of existing methodologies to assess the potential risks associated with engineered and adventitious 
products of nanotechnologies, adopted by SCENIHR during the 7th plenary meeting o f28-29 September 
2005, SCENIHR/002/05, at 12.
Robert Brook, Barry Franklin and Wayne Cascio et al (2004) ‘Air pollution and cardiovascular 
diSQOSQ" Circulation, vol 109, 2655-2671, doi: 10.1161/01.CIR.0000128587.30041.C8.
Roland Clift, Risk Management and Regulation in an Emergent Technology, in Geoffrey Hunt and 
Michael Mehta, (eds.). Nanotechnology: Risk, Ethics and Law (Earthscan, UK and USA, 2006) at 140.
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liability has emerged as the dominant approach to controlling industrial processes for 
many years past although it is not without its critiques®®®. One of the earliest examples 
in Europe was the establishment of risk based liability in the UK with the development 
of health and safety liability®®'. The Health and Safety at Work Act 1974 was 
introduced further to a report of a committee chaired by Lord Robens in 1972 and 
‘introduced a broad goal-setting, non-prescriptive model, based on the view that ‘those 
that create risk are best placed to manage if . The new regime was designed to deliver a 
‘proportionate, targeted and risk-based approach’.®®® As an early Health and Safety 
Executive Report stated: ‘Our overriding concern is... to stimulate awareness of the 
risks and encourage the joint participation of workers and management in efforts to 
eliminate them. ’ ®®®
The risk based approach has been adopted across a broad range of areas covering most 
industrial based processes, food, consumer liability and so on. The objective is to take 
an approach which imposes obligations on industry to determine the level of risk and to 
take steps to prevent harm arising. It is deemed to be educative so that all players in 
the industrial process including employers, manufacturers, producers and distributors 
are made to reflect upon their practices and take step to prevent accidents and incidents 
happening. So the primary objective is not to punish but to educate -  identify risk to 
eliminate it. This body of reflective law is typical of the development of EU law as 
well as in the UK. Nearly all EU directives in the field of public health and safety, 
environmental protection and consumer protection are based on the concept of risk.
The approach contrasts with a codex rerum underpinned by a precautionary ethos where 
the aim of the concept is to identify the product’s environmental impacts throughout its 
lifecycle and to eliminate those and ensure the product moves around a loop within a 
circular economy. The product impact assessment would not be risk-based but 
mandatory across all products on their first introduction to the market (and on a 
transitional basis to existing products). A risk-based approach could be the appropriate
Bridget M Hutter, Compliance: Regulation and environment (Oxford: Clarendon Press, 1997); Bridget 
M Hutter, Regulation and Risk: Occupational health and safety on the railways (Oxford: Oxford 
University Press, 2001).
See the Robens Report discussed in chapter 3 of this thesis.
Health and Safety Executive Report ‘30 years on and looking forward: the development and future of 
the health and safety system in Great Britain’.
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approach later during the subsequent multiple lives of the product where compliance 
could be approached on such a basis. This would be more efficient bearing in mind the 
need to target the resources of enforcement agencies.
A risk based approach is not always the correct approach when the risk is clearly 
identified and the ensuing harm would be so serious as to warrant an outright ban. The 
use of asbestos falls into this category. So the Control of Asbestos Regulations 2006®®'' 
prohibit the importation, supply and use of blue, brown and white®®® asbestos. These 
Regulations cover the prohibition of asbestos, the control of asbestos at work and 
asbestos licensing. Even here though there is an element of risk based legislation. 
Asbestos was widely used in construction and it is not viable (or indeed necessaiy) to 
remove it all if it does not pose a risk of harm to health. So Regulation 4 of the Control 
of Asbestos Regulations 2006 imposes a duty on how to manage asbestos in non­
domestic premises. It requires that reasonable steps should be taken to find asbestos- 
containing materials in premises and check their condition; it establishes a presumption 
that materials contain asbestos unless there is strong evidence to suppose they do not; it 
requires record-keeping; and most importantly, it imposes a duty to assess the risk of 
exposure to asbestos-containing materials and to prepare and put into effect a plan to 
manage the risk.®®® An environmental product law aimed at new products would not 
need to make this compromise -  aimed at existing products then such derogations might 
be the pragmatic way forward.
Other weaknesses in a risk based approach include the extent to which it is self- 
regulatory. In other words, it can rest upon the employer’s own assessment of the 
likelihood and seriousness of risk. Such an approach can be self-serving and can be 
influenced by economic and social factors. The influences can be both to diminish and 
underplay the likelihood of risk or to enhance it where, for instance, media interest has 
heightened public concern. Also measuring risk in an objective and uniform manner 
can be problematic. Quantitative risk assessment techniques can be variable and
Health and Safety Commission annual report 1977/78 cited in the Health and Safety Executive Report 
‘30 years on and looking forward: the development and future of the health and safety system in Great 
Britain’.
SI 2006/2739 in force on 13 November 2006.
Blue and brown asbestos were banned in 1985; white in 1999.
See the Approved Code of Practice and Guidance LI 27.
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unreliable. Nevertheless, as one approaeh to regulation, a risk based approach is now 
established and can be described as a shift from government to govemanee in that it 
places more direct responsibilities and duties to comply on the enforced. In a codex 
rerum, as with the experience of the Ecodesign Directive, the methodology may prove 
eomplex and require careful scrutiny - life cycle assessment of environmental impacts is 
complex. A risk-based approach would not be effective as the next section argues.
6.5 Risk and the precautionary principle
Given the uncertain nature of some of the aspeets of nanomaterials, it is necessary to 
eonsider the extent to which a risk-based approach could sit with a precautionary 
approach in the codex rerum. Risk based regulation is normally viewed as being an 
aspect of prevention rather than precaution. In other words, risks are to be prevented 
when they are identifiable and can be quantified in accordance with their propensity for 
harm. But many types of nanotechnology are uncertain in respect of their impacts on 
health and the environment raising the neeessity for a consideration of the preeautionary 
approach rather than preventive. So, a preliminary problem for nanotechnology is the 
identifieation of the risk by appropriate methods of risk assessment. The EU Scientific 
Committee on Emerging and Newly Identified Health Risks®®® has indicated that 
existing methodologies for assessing risk from nanoproducts and nanotechnology may 
not be sufficient. If risk cannot be clearly established then use of the precautionary 
principle becomes more likely.
A process of risk assessment can be used which can incorporate techniques of cost 
benefit analysis. Modem terminology addresses the precautionary principle which is 
central to the debate on environmental proteetion. The precautionary principle is 
relevant under European Union law where it was first introduced by the 5®^ Action 
Programme on the Environment®®  ^and now is enshrined in the Treaty on the 
Functioning of the European Union. It also appears in the international arena and is a 
central tenet of the Rio Declaration on Environment and Development®®® where
Opinion on the appropriateness o f existing methodologies to assess the potential risks associated with 
engineered and adventitious products o f nanotechnologies (SCENHIR/002/05 European Commission, 
Health and Consumer Protection Directorate-General). 
f  ‘Towards Sustainability’ (OJ C-138/7).
Report o f the United Nations Conference on Environment and Development (Rio de Janeiro, 3-14 
June 1992) (A/CONF.151/26 (Vol 1)).
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Principle 15 states: “Where there are threats of serious or irreversible damage, lack of 
full scientific certainty shall not be used as a reason for postponing cost-effective 
measures to prevent environmental degradation.” The preventive principle is a clear 
tool to use in self-regulation when it is possible to say what the hazards are and what the 
likely harm is which may result. By contrast, the precautionary principle is a much 
more complex tool which rests on scientific uncertainty. Much literature has addressed 
this tool as a result since its application is fraught with difficulty having many potential 
effects. While it may be used to take sensible precautions which do prevent harm 
occurring it may also be viewed as a tool which prevents new development and growth. 
Its importance is increasing in pace with technological change. Whereas in the earlier 
part of industrial revolutions, progress was relatively slow and outcomes could take 
years to manifest themselves, now, change can occur within a decade or less. The 
discovery of DNA is a case in point where the development of genetic modification and 
its enormous beneficial potential for mankind must be balanced against the potential 
harm which can result from the alteration of genetic makeup in plants and animals. The 
process of evolution is slow and measured; when artificial intervention in this process 
takes place the results may potentially be dramatic for good or bad.
The facility of the precautionary principle to operate as a barrier to innovative 
development and technological advance can be seen in decision of the Court of First 
Instance of the European Community in the decision in Pfizer Animal Health SA/NVv 
CounciP^ where it was held that a regulation banning the importation of animal food 
stuffs which contained antibiotics was justified on the basis of the precautionary 
principle. The President of the Court found that it was not impossible that bacteria 
could become immune to antibiotics as a result of feeding them regularly to cattle and 
that that immunity could be transmissible to human beings. The consequences of this 
would be very serious for human health so the regulation banning the use of these 
feedstuffs on the basis of the precautionary principle was justified. The judgment 
incorporated the principles contained in the European Commission Communication on
Case T-13/99 R Pfizer Animal Health SA-NV v Council o f the European Union and Case T-70/99 R 
Alpharma Inc v Council of the European Union.
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the Precautionary Principle^^ ^ . In broad terms, the operation of the precautionary 
principle rests on two premises:
-  identification of potentially negative effects resulting fi*om a phenomenon, product or 
procedure;
-  a scientific evaluation of the risk which because of the insufficiency of the data, their 
inconclusive or imprecise nature, makes it impossible to determine with
sufficient certainty the risk in q u e s t i o n . F u r t h e r  the Communication on consumer 
health and food safety states: "the Commission will be guided in its risk analysis by the 
precautionary principle, in cases where the scientific basis is insufficient or some 
uncertainty e x i s t s T h e  political element in the decision as to whether to apply the 
precautionary principle is the determination of the level of risk which is acceptable to 
the populace at large. Thus, public responses are relevant subject to an overriding 
requirement as to what is a proportionate response. So a cost benefit analysis will not 
simply rest on economic questions but will also incorporate social and environmental 
considerations.
Nanotechnology is a likely candidate for the application of the precautionary principle. 
If nanoparticles are capable of penetrating human bodies at a dangerously 
unprecedented level then the consequences may be very serious. Nanotechnology may 
also, conversely, have beneficial applications. Nanotechnological developments may 
enable medicines to penetrate to parts of the body which have previously been 
impervious — such as the brain. Other applications may have no positive or negative 
effect on humans. The example of the tennis racquet is pertinent here. Tennis racquets 
have been manufactured using nanotechnological processes. There is no harm from the 
tennis racquet which is manufactured using nanoparticles which give added strength 
and flexibility. But if the tennis racquet breaks releasing the particles then what might 
the consequences of that be? This could happen when the racquet is thrown away.
Like the asbestos controls, it might be necessary to control the racquet as a waste 
product. So the application of the precautionary principle following the assessment of 
risk could be proportionate in the circumstances. A prerequisite is a scientific 
evaluation of the risk. Precautionary action cannot simply rest on an unsubstantiated
Communication from the Commission on the Precautionary Principle, (COM (2000) 1. See also the 
General Principles of Food Law (COM (97) 176.
532 Communication from the Commission on the Precautionary Principle, (COM (2000)1 at page 14.
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fear; public disquiet on its own is not sufficient. What is clear is that, regardless of 
any special unproven dangers, an assessment of risk needs to take place. This aspect of 
control can be implemented through regulation within the codex rerum where the 
product impact assessment would assess the likelihood of environmental impacts across 
the lifecycle and would adopt a precautionary approach.
6.6 Possible areas o f  litigation and current regulatory frameworks 
The possibility of litigation in the future in relation to nanotechnology and its products 
is clearly a real threat. As discussed above, some commentators have likened the risk 
posed by nanoproducts to that of asbestos where the eventual litigation was devastating 
to business and insurance companies.^^"  ^ In American law the approach to product 
liability is strongly based on common law. Similarly in the UK, common law in the 
form of a tort based liability is likely to be one route for litigation should the risks some 
consider likely to emerge become real. Causes of action and regulatory frameworks in 
UK and European law include tortious liability at common law, health and safety law, 
product liability, and liability under the REACH chemicals legislation and 
Environmental Liability Directive. These liabilities cover a range of both civil and 
criminal law actions.
There is no specific regulatory framework within which nanotechnology sits as, as has 
been described above, it has moved sufficiently quickly for it to be well ahead of any 
dedicated law.^^  ^ So, it is necessary to consider the way in which possible actions 
could be played out and how the codex rerum could be developed and applied to 
nanoproducts. There is a distinction to be drawn between regulatory frameworks 
imposed by EU law and common law actions at local UK level. Regulatory 
frameworks for processes in the European context which are relevant to nanoproducts 
include the REACH framework for placing chemicals on the market, health and safety
Communication on consumer health and food safety (COM(97) 183 final).
John C Monica and Patrick T Lewis, ‘Preparing for Future Health Litigation: The Application o f  
Products Liability Law to Nanotechnology’ (2006) 3 Nanotechnology Law and Business 54.
 ^Debates in both the US and Australia on the desirability o f a ‘nanotechnology law’ continue: Diane 
Bowman, and Graeme Hodge, ‘Nanotechnology Down Under: Getting on Top of Regulatory Matters 
International’ (2007) Nanotechnology Law and Business; Graeme Hodge, Diana Bowman, and Karinne 
Ludlow, New Global Frontiers in Regulation: The Age of Nanotechnology, (Edward Elgar Publishing, 
2008).
At EU level, the Communication on Nanotechnology and Nanosciences: An Action Plan for Europe 
2005-2009 (COM(2005) 243 final) sets out a programme.
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liability, civil liability for harm, integrated pollution and prevention control (now 
emissions control), waste management and disposal as well as product specific 
legislation such as that pertaining to cosmetics, medical equipment and food. All of 
these will affect nanotechnology and its products at various points in the supply 
chain.^^  ^ Some of these are process controls (HaSAWA; environmental permitting, 
waste); REACH is a substance control. But the product controls are not integrated 
across the life cycle of a nanoproduct. Can nanoproducts be a category of products 
which can properly be subjected to the codex rerum?
6.7 Existing product safety regulation
Current legislation provides for the protection of consumers from harm from products. 
At European level this is prescribed by Directive 2001/95/EC which came into force in 
the UK on 1®^ October 2005 and is implemented in the UK through the General Product 
Safety Regulation 2005.^^  ^ These regulations place a general duty on manufacturers 
including producers and distributors to ensure that products are safe in normal and 
reasonably foreseeable everyday use. Simply put, no product may be placed on the 
market unless it is safe. The Regulations provide further that the producer has an 
obligation to provide information to consumers about the product so that they may 
‘assess the risks inherent in a product throughout the normal or reasonably foreseeable 
period of its use, where such risks are not immediately obvious without adequate 
warnings', and ‘to take precautions against those risks’. R i s k  is defined in 
accordance with international standards^ "^ ®. The risk to be prevented here is the risk to 
people using the product. There is no protection for the environment in general so 
these provisions are limited. These product safety provisions are subject to the 
precautionary principle. Along with all other products placed on the market, 
nanoproducts are subject to the regulations on general product safety. This imposes a 
duty therefore on both producers and distributors to place only nanoproducts on the 
market which are safe in normal or reasonably foreseeable use. Here the determination 
of risk is critical. If a product will impose a risk or serious risk on a consumer then
EC Communication, ‘Regulatory Aspects of Nanomaterials’ (COM (2008) 366 final).
These repealed the General Product Safety Regulations 1994 and slO of the Consumer Protection Act 
1987. See also the DTI advice to Businesses, Consumers and Enforcement Authorities (London, August 
2005).
Regulation 7, General Product Safety Regulations 2005.
ISO/IEC Guide 51.
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European Union law prescribes that duties follow. Given that the precautionary 
principle is deemed to apply then there appear to be sufficient powers to require the 
withdrawal of any nanoproduct where there is a clear risk or where there is a threat of 
serious harm even though there is scientific uncertainty. Where warnings can keep a 
consumer safe then such warnings must be clearly made and identified on the product. 
If society is currently at the stage of not being able to determine a clear risk posed from 
nanoproducts but where one is foreseen albeit shrouded in uncertainty then steps may 
be taken to apply the precautionary principle in the event that the risk is 
disproportionate -  quantum or risk is to be balanced against the sacrifice.
6.8 Why regulate?
Regulation should not be an automatic response to novel technologies. Where no 
harm, or no specific harm, is demonstrated, then new regulation should not be the 
response. It may be sufficient to rely on existing regulation if the hazards are not 
specific to the new technology. As described ear l ier ,exist ing regulation tends to be 
vertical in effect and process-based. That is it follows the stages of production thorough 
to the resulting product and then is usually marked by its absence until it gets to the 
disposal stage. Regulation is not ‘cradle to grave’ it is ‘cradle and grave’. Take again, 
as an example, a nanoproduct such as the tennis racquet described earlier. Tennis 
racquets have been manufactured using nanoparticles which results in an increase in 
power and control of the tennis ball. There is likely to be no harm generated from this 
tennis racquet unless it breaks releasing the nanoparticles. Apart from the disposal 
stage, the other stage which might present a particular hazard in the production of the 
tennis racquet is the manufacturing stage. No particular laws focus on any particular 
hazard which the nano-tennis racquet might present at these two stages. There are 
regulatory gaps.^^  ^ Nor does nanotechnology seem to have provoked much evidence of 
public anxiety which may often be the driver for new legislation.^"^^
Chapter 3 o f this thesis.
UK Department for Environment, Food and Rural Affairs, Final report A scoping study to identify 
gaps in environmental regulation for the products and applications o f nanotechnologies, (S1D5, 2006).
Genetically modified organisms are an example o f an area where, in Europe, considerable public 
disquiet and opposition generated European legislation (and trade policy) which has severely controlled 
this area o f development.
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6.9 Using the codex rerum
Could a procedure be adopted as part of the codex rerum which could apply to 
nanoproducts?^"^"  ^ Could there be a full-blown licensing process which could control the 
placing of such new products on the market under the codex rerum in just the same way 
as the REACH Regulation controls the placing of substances? It has been suggested 
that the impact of REACH and its implementation has been so deleterious that it has 
ruled out any question of a law regulating nanotechnology. If, as a consequence of 
the difficult negotiations surrounding the introduction of REACH, a nano law is 
rendered infeasible, could there be a process akin to environmental assessment prior to 
the marketing of new products? Such a process could be a pre-requisite to the placing 
of the new nanoproduct on the market but might be allowed to fall short of a full 
licensing approach. The next question would be: How valuable would such a process 
be? Being procedural in nature, would it amount simply to a check-list of boxes which 
could result in a formulaic approach. And then who would regulate it?
Nanoproducts are already on the market "^^  ^so the process could be implemented for 
them in phases: new products first with existing products gradually brought in. A 
problem with applying the life cycle analysis to nano products could be that it would 
operate as a debar to development, research and development of such new products. If, 
on the other hand, the process was phased in to cover all products including those 
already in existences, then this might be viewed as an encouragement to develop new 
products. It might be a market driver encouraging innovation. If it was clear that 
existing products were eventually going to be caught and that, when the reckoning came 
they were found to be environmentally damaging, then they might need to be replaced 
in any event. Market forces (or the regulatory process) might render them unsaleable. 
So, the driver could be that the risk of existing products being found wanting would 
result in innovation of new products in any event representing an opportunity for 
nanoproducts.
The term ‘nanoproducts’ is being used to cover products which incorporate nanoparticles in their 
manufacture.
Maria Lee, Risk and Beyond: EU Regulation of Nanotechnology (2010) European Law Review, 35(6), 
799-821.
The project on Emerging Nanotechnologies lists over 800 products as currently on the market, (note 
486).
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6.10 To license nanoproducts?
To consider first a licensing approach to the development of nanoproducts, this would 
need to start with the issue of definitions. When does a particle satisfy the definition to 
bring it within the category of nanomaterials? Where it is proposed that the codex 
rerum is triggered by the proposed development of a nanoproduct, these products 
should be categorised into appropriate groupings of different types of nanotechnologies 
depending on their type and nature. It would also need to be decided whether there 
should be a baseline for the presence of nanomaterials in any product before it becomes 
subject to a licensing process. This would be a matter for a scientific panel to assess but 
in the normal spirit of avoiding over-regulation, the presence of trivial amounts of 
nanoparticles should be avoided providing that there is no evidence of clear harm to 
humans or environment.
A licensing approach would involve an assessment of the environmental impacts of the 
nanoproduct (a product impact assessment ‘PIA’) which would also involve a 
permissive route to the production and marketing of the product. It implies that the 
object of the license -  the nanoproduct -  may not be developed and marketed without a 
license^ So, permission must be granted before the product can be launched. This is, 
quite simply, a command and control approach -  ‘no PIA, no licence, no product’. The 
licensing process could involve an assessment of the risk posed by the nanoproduct 
throughout its life cycle to human health and the environment and (where relevant) its 
capacity to be routed through a circular economy -  duly based on a precautionary 
approach. Effective protocols would need to be developed by a scientific panel for this 
assessment process and public participation in the decision-making process should be 
enabled.^ "^ ^
Public participation under the Aarhus Convention involves the right to access to 
information; public participation in the decision-making process; and, access to justice. 
Its input into the operation of the codex rerum could involve the right to information 
held by the decision-making body on the results of the assessment. In environmental 
impact processes under the EIA Directive 2011/92/EU, the public may have copies of 
the environmental statement. Arguments about confidentiality and the need for
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businesses to maintain secrecy for commercial reasons seem, in practice, not to be a 
major factor in conventional EIA. But, it could be argued that this is because the nature 
of a project under EIA is not subject to the same market conditions as a new product. A 
project, whether a building or engineering operation is relatively unique and may be not 
subject to competition from other similar projects in the same way as a product is put 
into a competitive market. Secrecy is a key factor of a business operation and in much 
of the research on nanoproducts it appears to have been difficult to discover evidence 
from corporations about the results of their testing of their nanoproducts. For instance, 
the WHICH report, listed the responses it had received to its questions from cosmetics 
companies on the use of nanomaterials in their products. Only one company at the 
time, (Korres), was even prepared to indicate exactly which products contained 
nanomaterials. All others who responded, to some degree or other, indicated their use 
of nanomaterials but did not specify which products were implicated or revealed their 
safety data. However, private rights can be outweighed by the need of the public to be 
safe and arguably it might be proportionate to require safety information and a full life 
cycle assessment of risk on humans and the environment and the capacity for routing 
through a circular economy where the potential for harm outweighs the rights of the 
private individual or company.
6.11 Conclusion
This chapter has provided an opportunity to weigh the issues involved in applying the 
codex rerum to a group of products which are characterised by the presence of 
nanomaterials. It has discussed the necessity for the regulation of nanoproducts and the 
applicability of the codex rerum to them as a product group. Given their singularity as 
individual products, it is more likely that they would be treated individually or as 
themed product groups: cosmetics, medicine and so on. These product groups would be 
subjected to a product impact assessment to weigh their impacts during their whole life 
and to ensure their return to the circular economy where appropriate. Given the 
uncertainty about their impacts on human health and the environment, a precautionary 
approach should be adopted. The test run demonstrates that acute issues concerning the 
risk posed by these products which are characterised by levels of uncertainty would be
The UNECE Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters, (Aarhus Convention), June 25, 1998.
WHICH report (see footnote above).
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met by the PIA approach which is at the heart of the codex. The PIA would precede the 
application of a licence which would enable the nanoproduct to be marketed. A 
precautionary approach may limit the introduction of such new products onto the 
market until they are proved to be safe within acceptable limits. Issues of commercial 
confidentiality would be outweighed, where appropriate, by the public interest to know. 
Thus the codex can satisfactorily provide a basis for the regulation of novel products.
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CHAPTER SEVEN: GREEN PUBLIC PROCUREMENT
7.1 Summary o f chapter
This chapter considers green public procurement as an example of a voluntary demand- 
side tool which can be utilised to promote an integrated environmental and sustainable 
approach to product development within the market. This tool also appears in the IPP 
toolbox and would continue to be useful during a transitional phase as part of a roadmap 
towards full implementation of the codex rerum for a circular economy. The chapter 
examines the legislation, judicial decisions and policies behind public procurement and 
concludes that as a tool during the transition towards the codex rerum, public 
procurement is effective but that its environmental-based selection criteria would 
eventually be rendered unnecessary when the codex is fully operational since all 
products would have satisfied a product impact assessment before being marketed.
7.2 Public procurement policies
Public procurement is concerned with the broad range of contracts into which public 
bodies enter. These might range from the purchase or hiring of goods and services, to 
major construction projects, to the sale of property. The general (or primary) principles 
behind public procurement policies are concerned with the fairness and transparency of 
procedures so that the competition is open. International models for public 
procurement such as those promulgated by the World Bank, the World Trade 
Organisation^^^ and the United Nations^^®, promote objectives such as the maximisation 
of competition, the development of international trade and the achievement of economy 
and e f f i c i ency . Pub l ic  procurement policies are about avoiding fraud and corruption 
and enhancing competitiveness and trade. A number of organisations list the primary
The EU is bound by the conditions o f the General Procurement Agreement o f the World Trade 
Organisation (Decision on the Outcomes o f  the Negotiations under Article XXI V:7 of the Agreement on 
Government Procurement (GPA/113), 2011).
UNCITRAL Model Law on public procurement (2011) published by the United Nations Commission 
on International Trade Law (UNCITRAL).
http://www.uncitral.org/uncitral/en/uncitral_texts/procurement_infrastructure/2011 Model.html accessed 
18 December 2013.
For a concise survey o f the international approaches to public procurement see: Watenneyer, R.B., 
“Facilitating Sustainable Development through Public and Donor procurement Regimes; Tools and 
Techniques” Public Procurement Law Review 2004, 1, 30 -  55.
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principles they advocate for the practice of public procurement. The World Bank, for 
example, lists four criteria for public procurement policies^^^:
(a) the need for economy and efficiency in the implementation of the project, including 
the procurement of the goods, works, and non-consulting services involved;
(b) the Bank’s interest in giving all eligible bidders fi*om developed and developing 
countries the same information and equal opportunity to compete in providing goods, 
works, and non-consulting services financed by the Bank;
(c) the Bank’s interest in encouraging the development of domestic contracting and 
manufacturing industries in the Borrowing country; and
(d) the importance of transparency in the procurement process.^^^
Public procurement policies are concerned, therefore, with manipulating the market to 
achieve principles of fi*ee trade. But they also represent a potential mechanism for 
making other gains in areas not related to economic efficiency. In this they represent a 
microcosmic view of the economic growth / environmental protection dichotomy. To 
what extent can -  and should - a socio-economic or an environmental gain be made in a 
procedure that is primarily aimed at economic and trade objectives?
The development of such secondary aims of public procurement is extensive and its 
attraction is plain for the development of a codex rerum for a circular economy.
Through the major purchasing power of public bodies, social engineering can take place 
and sustainability aims set. These can be social objectives, such as assuring that 
oppressed minorities can bid more effectively for contracts, or be employment 
objectives.^^"  ^ Public procurement can be an instrument of social change. Further, it 
can be effectively utilised in order to guarantee the purchase of products which have 
been processed through an environmental product law and which may be guaranteed to 
be part of a circular economy. The European Commission’s Communication Public 
procurement fo r  a better environment’ green public procurement as: “a
process whereby public authorities seek to procure goods, services and works with a
The International Bank for Reconstruction and Development / World Bank, ‘Guidelines: Procurement 
of Goods, Works, and Non-Consulting Services under IBRD Loans and IDA Credits & Grants’ The 
World Bank, USA, 2011.
World Bank Guidelines, USA, 2011, 8.
Commission, “Buying Social: A guide to taking account of social considerations in public 
procurement”, (2"^  edition, European Union, 2011).
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reduced environmental impact throughout their life cycle when compared to goods, 
services and works with the same primary function that would otherwise be 
procured.
One of the mechanisms for encouraging the development of green products and services 
is through the purchasing power of public bodies and major companies. When tenders 
for contracts are issued there is the possibility of including environmental and 
sustainability factors in the specifications. By these means, the incentive of the 
business and economic opportunity is a powerful force in the development of 
environmentally less damaging products. Given that such tenders may also include 
other sustainability issues such as fair trade factors, employment matters and other 
social issues, all three pillars of sustainable development can be factored in at the 
purchasing stage for products and services by local, regional and central government 
bodies.
This approach has been sanctioned in the public sector where the laws on public 
procurement have been extensively developed at European level. Cities and 
municipalities across Europe have considerable spending power,^^^ thereby representing 
an important force in the development of green products; ‘public authorities are major 
consumers in Europe, spending some 2 trillion Euros each year (equivalent to 19 % of 
the EU’s GDP).’^^  ^ With the development of a sustainable procurement policy at public 
sector level creating a market for sustainable products and services, the benefits thereby 
achieved for the environment and sustainability in general will percolate through to the 
private sector.^^^
Public procurement policies were first developed in Europe in the early 1970’s. The 
object of these procedures was primarily economic and related to the internal market. 
They ensured fair and transparent procedures for public tenders and the bidding process 
so as to protect the competitiveness of European industries. At this stage of the
COM (2008) 400 at page 4; and Commission Staff Working Document accompanying COM (2008) 
400, SEC (2008) 2126.
Commission “Buying Green! A handbook on environmental public procurement.” ( 2"^* edition, 
European Union, 2011).
ibid at 4. This figure has risen from a figure of 11% quoted in 1998 in the Commission 
Communication: “Public Procurement in the EU” COM (1998) 143 final.
558 Kunzlik, (n 79).
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development of the European Union the environment was not perceived as a major 
issue and it is not surprising, therefore, that reference to the environment was not made 
in the public procurement directives. Indeed, at this stage, no reference to 
environmental protection measures was made in any of the Treaties. The public 
procurement directives were entirely in keeping with the tenor of European legislation 
and policy at this time. As the need to protect the environment was increasingly 
recognised from the 1970’s onwards, it was perceived that the major purchasing power 
of public bodies in Europe could be a considerable influence. In a study by the 
International Council for Local Environmental Initiatives to assess the integration of 
environmental requirements into public purchasing contracts,^^^ it was found that 
Denmark and Sweden had a high-level commitment to green purchasing with 
administrative bodies including environmental criteria for up to 50% of purchases. The 
average was 19% of purchases with Germany, Austria and the United Kingdom in the 
above average range.
73 The legal basis for a sustainable procurement policy 
The primary criteria in any procurement process must be aimed at the main functions of 
the contracting authority, so economic factors belong to the primary criteria. 
Environmental criteria are unlikely to be the main objective of the contract. Doem 
describes the distinction between primary and secondary policies in the following way: 
“Principles such as economy and thrift belong to primary policy because a waste of 
resources would threaten the function of the administration in the long term. On the 
other hand, policies such as combating unemployment, promotion of certain regions or 
environmental protection belong to the secondary criteria because the administration 
could exist and operate without pursuing such policies.”^^® Doem’s approach 
represents a viewpoint which is based on microeconomics taking the core issue of 
primary purpose in a ‘best value for money’ context as the main objective of public 
procurement law. Nevertheless, developments have shown that this narrow perspective
Study contract to survey the state of play of green public procurement in the European Union, Final 
Report, Freiburg, July 2003, ICLEI European Secretariat, Eco-Procurement Programme. Report 
obtainable from ICLEI (International Council for Local Environmental Initiatives) European Secretariat, 
Leopoldring 3, D-79098 Freiburg, Germany. This was a study of the 15 extant Member States.
Alik Doem, ‘The Interaction between EC mles of Public Procurement and State Aid’ (2004) Public 
Procurement Law Review , 3, 97-129.
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is not the only way of approaching public procurement processes nor, indeed, does 
attention to life time costs of a product not also concern micro-economic issues.
Since the original legal framework contained no express reference to the environment 
there was, therefore, no explicit legal basis for incorporating environmental or broader 
sustainability issues into the public procurement procedure. The framework of 
legislation immediately preceding the current laws comprised four Directives, 
(93/36/EEC; 93/37/EEC/; 92/50/EEC; and, 93/38/EEC). Nevertheless, as can be seen 
from the study by the International Council for Local Environmental Initiatives, this 
had not prevented public administrations from including such criteria in their public 
procurement procedures. Indeed, the use of tender criteria to advantage environmental 
products was expressly encouraged by the Commission in its Communication prepared 
for the Gothenburg Council in May 2001. The sixth Environmental Action 
Programme also promoted the use of public procurement procedures to make 
environmental and sustainable development gains.^^  ^ In the light of this positive 
approach to the incorporation of environmental criteria into tender procedures, the 
European Commission issued two Interpretative Communications in July 2001,^^ 
which gave advice as to how such an integration of environmental and social 
requirements could be accomplished. However, the Commission also anticipated the 
need for new legislation.
During this period there were also two important decisions of the European Court of 
Justice which provide important guidance on the interpretation of the old regime on 
public procurement in relation to the power to adopt ecological criteria. These cases 
tested the practice, which had been developing in a number of public authorities, of 
incorporating environmental criteria into tender processes despite the absence of an
ICLEI Final Report (n 557).
Commission Communication “A Sustainable Europe for a Better World: A European Union Strategy 
for Sustainable Development” COM (2001) 264 final, adopted on 15.05.2001.
Communication from the Commission to the Council, the European Parliament, the Economic and 
Social Committee and the Committee of the Regions on the sixth environmental action programme of the 
European Community: ‘Environment 2010: Our Future, Our Choice’ adopted by the Commission on 
24.01.2001 -  COM (2001) 31 final.
Commission Interpretative Communication on the Community law applicable to public procurement 
and the possibilities for integrating environmental considerations into public procurement, COM (2001) 
274 final. Commission Interpretative Communication on the Community law applicable to public 
procurement and the possibilities for integrating social considerations into public procurement,
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explicit legal basis. Such practices rested for their legality not on the directives but on 
the EC Treaty (as it then was) and the fundamental principles of the European Union 
such as free movement of goods, fair treatment and proportionality. The biggest danger 
to such provisions was the possibility that it could be argued that they smacked of 
discriminatory practices -  that they were, in effect, protectionist practices masquerading 
as environmental protection measures. The European Union is founded on principles 
of free movement of goods and services and open competition so any attempt to 
override these principles is jealously examined. This litigation on public procurement 
is reminiscent of cases such as Danish Bottles^^^ and Wallonia^^^ where measures were 
introduced for stated environmental reasons but which had the effect of limiting 
competition from industries in other regions or in other Member States. It is arguable 
that there is no inherent contradiction between environmental and social protection and 
economic growth. The technological challenge of environmental growth can itself 
offer synergies as is recognised by the Commission in its Communication on the Single 
Market and the Environment.^^^ Nevertheless, nationalistic fervour can be a powerful 
force. If it did not exist there would be no need for the fundamental rules of the 
European Union to be zealously maintained. So, the rationale for the inclusion of any 
sustainability criteria into procedures which were themselves designed to protect 
competition and avoid protectionism must be carefully explored.
In the time span necessary for the creation of new European legislation it was not until 2 
December 2003, under the conciliation procedure, that Council and Parliament reached 
an agreement on the form of the current directives, and in March 2004 that the Council 
and European Parliament adopted the new public procurement d i r e c t i v e s T h e  
overhaul of the public procurement laws was primarily to update and modernise the 
procedures which were by then 30 years old. Modem administrative systems had 
rendered some of the old procedures out of date and cumbersome. But, part of the
COM(2001) 566 final. See also the earlier Commission Communication “Public Procurement in the 
European Communities”, 1 1/03/1998; COM (1998) 143 final.
Case 302/86 Commission v Denmark [1988] ECR 4607.
Case 2/90 Commission v Belgium  [1992] ECR 1-4431.
Adopted by the Commission on 08.06.1999; COM (1999) final, p.4.
Peter Kunzlik, ‘Green public procurement- European law, environmental standards and 'what to buy' 
decisions’ (2013) Journal o f Environmental Law 25(2) 173.
Directive 2004/18/EC of the European Parliament and of the Council o f 31 March 2004 on the 
coordination of procedures for the award of public works contracts, public supply contracts and public 
service contracts (OJ L I34/114).
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reforms proposed that social and environmental factors could be considered in awarding 
public procurement contracts if they complied with all the fundamental principles of 
Community law. This approach is consistent with Article 11 TFEU:
‘Environmental protection requirements must be integrated into the definition and 
implementation of the Union’s policies and activities, in particular with a view to 
promoting sustainable development. ’ Their inclusion, however, and the decision as 
to how much they could be permitted to influence the tendering process, proved the 
most controversial aspect of the legislative process.
It was decided that social and environmental factors should be taken into account in the 
following circumstances:
- if they were expressly mentioned in the contract documents or the tender notice
- if they are connected with the subject matter
- if they do not give the contracting party an unrestricted freedom of choice
The 2004 directives consolidated the jurisprudence of the European Court of Justice and 
refer to the Interpretative Communications for mechanisms for incorporating social and 
environmental considerations into the procurement procedures so it remains important 
to examine these decisions for a full understanding of the new approach to sustainable 
public procurement.
7.4 The Jurisprudence o f the European Court o f Justice 
The two significant decisions which provide some jurisprudence from the European 
Court of Justice are EVN AG and Wienstrom GmbH v Republik Osterreich^^^ and 
Concordia Bus Finland Oy Ab, formerly Stagecoach Finland Oy Ab v Heksiningin 
kaupunki, HKL-Bussiliikenne.^^'^
570 See the Commission interpretative communication on the Community law applicable to public 
procurement and the possibilities for integrating social considerations into public procurement 
(COM/2001/566) and the Commission interpretative communication on the Community law applicable to 
public procurement and the possibilities for integrating environmental considerations into public 
procurement (COM/2001/0274 final).
Commission Press Release: ‘Public procurement: Commission welcomes conciliation agreement on 
simplified and modernised legislation’, European Commission - IP/03/1649 03/12/2003.
Article 11, TFEU; Jans (n 2).
Case C-448/01 EVN AG and Wienstrom GmbH v Republic of Austria [2003] ECR 1-4527.
Case C-513/99 Concordia Bus Finland Oy Ab, formerly Stagecoach Finland Oy Ab v Heksiningin 
kaupunki, HKL-Bussiliikenne [1988] ECR 4635. See also Case 31/87: Gebroeders Beentjes bv v State o f 
the Netherlands.
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7.4.1 The Concordia Bus Finland case
The first opportunity to test this question came in the Concordia Bus Finland case. The 
case concerned the interpretation of Council Directives 93/38/EEC and 92/50/EEC^^^ 
and arose in connection with the award of a contract for the provision of bus services in 
Helsinki. Directive 92/50 related to the co-ordination of procedures for the award of 
public service contracts and provided the basis for the selection of the tenders in Article 
36:
(a) where the award is made to the economically most advantageous tender, various 
criteria relating to the contract: for example, quality, technical merit, aesthetic 
and fiinctional characteristics, technical assistance and after-sales service, 
delivery date, delivery period or period of completion, price; or,
(b) the lowest price only.
So, there was a choice: either the contract award could be made on the basis of the 
lowest price or on the basis of the economically most advantageous tender. The lowest 
price is a crude determinant based on nothing other than actual direct cost. In the cost 
of the ‘most economically advantageous tender’, other criteria may be taken into 
account. These criteria did not expressly include ‘environmental’ considerations and 
the question arose as to the extent to which any selection criteria should be linked to 
economic factors.^^^
Directive 93/83 applied to contracting entities which were public authorities or 
undertakings and exercised the operation of networks providing a service to the public 
in the field of transport. It had the same formulation as to procedures as Directive 
92/50. In Finland these directives had been implemented fully and included the 
following award criteria: “the price, delivery period, completion data, costs of se, 
quality, life cycle costs, aesthetic or functional characteristics, technical merit, 
maintenance services, reliability of delivery, technical assistance and environmental
575 Specifically it concerned the interpretation of Articles 2(1 )(a), (2)(c) and (4) and 34(1) of Council 
Directive 93/38 and Article 36(1) of Council Directive 92/50/EEC.
See Cases 31/87 Gebroeders Beentjes [1988] ECR 4635 and C-324/93 Evans Medical and Macfarlan 
Smith [1995] ECR 1-563 which held that, while the contracting authority may choose the criteria to be 
used in awarding the contract, this must be aimed at identifying the most economically advantageous 
tender.
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questions.”^^  ^The Finns had expressly decided to incorporate ‘environmental’ 
considerations including life cycle costs into their public procurement procedures.
The Helsinki City Council started tendering progressively for the bus service in 1997 
and awarded the contract to HKL-Bussiliikenne (‘HKL’) ( a company which belonged 
to the city) according to a points system which took into account the proposed emission 
of nitrogen oxide and the noise levels, having set limits in advance for these award 
criteria. Concordia argued that to award a contract taking account of these emissions 
was unfair and discriminatory -  the very grounds which the public procurement 
directives were aimed at avoiding. HKL were the only bus company which already had 
a fleet of buses which used natural gas which complied with these criteria. There was 
also only one service station which supplied natural gas and HKL were using the whole 
supply from that service station. Concordia further submitted that no account could be 
taken of ecological factors which were not directly linked to the subject matter of the 
contract.
A number of member states submitted various arguments in support of the inclusion of 
environmental criteria as part of the award process on various grounds. Helsinki and 
the Finnish government argued that the environmental considerations in this case had 
economic consequences since the reduction of nitrogen oxide emissions would improve 
the health of Helsinki residents which would reduce the cost of health care -  a function 
of the city. While this amounted to an economic advantage it was indirect in that it 
affected medical as opposed to public transport costs. The Commission had argued 
that the criteria had to be “of direct economic advantage to the contracting authority”. 
Advocate General Mischo had argued that it was not necessary that there should be a 
direct or indirect economic advantage to the contracting authority. The ECJ appears 
not to have thought this aspect relevant since no reference is made to the nature of the 
economic advantage in the decision. Doem (2004)^^^ argues that this can be 
interpreted as the pursuit of a macro-economic approach and the advantage need not be 
narrowly aimed at the contracting authority but may benefit the wider public. The 
discretion of the contracting authority permits them to take into account issues of
See Paragraphs 43 of Regulation 243/1995 and 21(1) o f Regulation 567/1994.
At paragraph 52, Concordia Bus Finland case.
Doem (n 558).
217
common welfare if they choose. They must include micro-economic and may include 
macro-economic factors.
This fits well with the inclusion of environmental criteria which tend to benefit the 
common weal rather than being directly for the benefit of the contracting authority. 
Environmental gains can be made and their cost home apparently by the contracting 
party. This is a radical step forward in that it provides a mechanism for external costs 
to be borne by the polluter -  or at least one of the polluters in the pollution chain who 
could pass them back up the supply chain to their suppliers. The nature of external 
costs is that they are the costs for society of specific environmental impacts such as 
medical costs incurred as a result of pollution; the nuisance caused by noise; the damage 
to the ozone layer and so on. But some of these costs relate to the effects of local 
pollution, some to global. In Concordia, all the external costs were local -  noise 
emissions and atmospheric emissions which would primarily have an impact on a local 
population. But this limitation was not expressed by the court and, indeed, in the later 
Wcinstrom case, where the criterion was non-renewable energy, there is no question but 
that the impact was global. The court was willing to sanction the broadest 
environmental criteria.
Other member states argued that it was not unfair since there was nothing to prevent 
Concordia, or any other bus company, from acquiring buses powered by natural gas. It 
was also argued that the effect of Article 6 EC Treaty (as it then was)^^° was to require 
environmental considerations to be integrated into other areas of European policy.
The European Court of Justice found that the list of criteria in the Directives were 
examples and need not be of a purely economic nature, so environmental criteria could 
be included in the process subject to various restrictions. Thus, the criteria -  whatever 
they might be -  must be aimed at working out which will be the most economically 
advantageous tender and the criteria themselves must relate to the subject matter of the 
contract. The criteria must be expressly mentioned in the tender documentation -  there 
must be no hidden agenda. So a contracting authority: “may take criteria into account 
relating to the preservation of the environment... provided that they are linked to the
Now Article 11, TFEU; Jans (n 2).
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subject matter of the contract, do not confer an unrestricted freedom of choice on the 
authority, are expressly mentioned in the contract documents or the tender notice, and 
comply with the fundamental principles of Community law, in particular the principle 
of non-discrimination.”^^ ^
7.4.2 The Weinstrom decision
The decision in Weinstrom concerned the provision of an electricity supply to the 
Federal Offices of the Austrian Government. The electricity requirement of these 
Federal Offices was 22.5 gigawatt hours per annum and the Austrian Government 
wished to encourage the use of electricity from renewable sources. The invitation to 
tender which was subsequently issued required that each tender had to state two things:
1) the price; and,
2) the amount of energy that could be supplied from renewable energy sources in 
excess of the amount required for the Federal Offices (22.5 GwH per annum).
These two criteria were weighted 55% and 45% respectively.
There were several difficulties with the second of these requirements. It is not possible 
to state the precise source of electricity supplied to any particular consumer since it is 
supplied through a grid system. Since ‘liberalisation’ (privatisation) of the electricity 
supply system, the commercial organisational structure is based on a fiction as any 
company buying and selling electricity cannot trace the precise source of the individual 
supply that it is purporting to sell. When a wind farm or a hydroelectric plant supplies 
electricity to the grid it is mixed with the supply from all other non-renewable sources 
including electricity supplied from nuclear sources. An analogy can be drawn with 
soya flour where much of the production of soya flour is undertaken at mills that accept 
soya beans from both genetically modified and non-genetically modified sources. It is 
not possible, therefore, to guarantee a supply of flour from a non-genetically modified 
source. Equally, neither can a consumer go to an electricity company and order an 
electricity supply from, for example, wind-powered sources. The problem is 
particularly compounded by the fact that nuclear power plants cannot be switched off 
economically so they will be providing a constant supply whereas wind and solar 
powered sources are necessarily variable in their output. In the Weinstrom ease, the
Paragraph 64, Case C-513/99.
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Austrian Government was well aware of the fiction and specifically stated this in the 
contract documents and did not require proof of the amount of such electricity so 
sourced. Nevertheless, it required that any company tendering for the contract should 
prove that they had produced or purchased, and supplied, at least 22.5 GWh electricity 
per annum in the previous 2 years from renewable sources.
A further difficulty about the second criterion was that it sought to control the electricity 
supplied by the tenderers to customers other than the Federal Offices in that it imposed 
the limitation on electricity over and above 22.5 GwH per annum. The Austrian 
Government was seeking to control the supply of electricity beyond the remit of the 
contract which was in hand.
It was for these last reasons that the Court ruled that the procurement procedure was 
bad. That is, that no proof was required of the sources -  hence there was a lack of 
transparency and equal treatment -  and the condition did not apply to the subject matter 
of the contract. The tender process would tend to favour the biggest suppliers thereby 
limiting the potential circle of applicants since the criterion was based on quantity. 
Further, the calculation of that quantity could be based on such ill-defined factors as the 
possibility of new renewable sources being created in the future since no clear proof 
was required of this predicted quantity.
This case clearly illustrates the complexity of the situation where the exigencies of the 
single market have to be balanced against the desire for environmental protection.
There was nothing wrong -  so said the Court -  with adopting a criterion which required 
the use of renewable energy sources. Earlier case law had accepted that the use of 
renewable energy sources for the production of electricity was to be encouraged since it 
had the effect of reducing greenhouse gases.^^  ^ Further, Directive 2001/77, which was 
in force at the time of this decision, stated: “The promotion of electricity produced from 
renewable energy sources is a high Community priority as outlined in the White Paper 
on Renewable Energy Sources ... for reasons of security and diversification of energy 
supply, of environmental protection and of social and economic cohesion.”^^ ^
Case C-379/P5 PreussenElektra [2001] ECR 1-2099, paragraph 73.
Recital 2, Preamble. Recital 18 o f Directive 2001/77 also stated: “It is important to utilise the strength 
of the market forces and the internal market and make electricity produced from renewable energy
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So, it was an entirely sound approach to include criteria in a public procurement 
invitation which require the use of renewable energy sources. It is now quite plain that 
the tender specification need not simply be linked to economic factors. The Court also 
approved the weighting of 45% - a significant amount -  to an environmental criterion. 
Provided account is taken of the basic principles of transparency and equal treatment, 
public contracting authorities clearly enjoy a wide margin of discretion. 
Dischendorfer^^"^ suggests a rough checklist - an award criterion maybe of a non­
economic nature and thus not be susceptible of direct financial evaluation, provided it 
is:
o Linked to the subject-matter of the contract; 
o Does not confer an unrestricted freedom of choice on the authority; 
o Is expressly mentioned in the contract documents or the contract notice.
7.4.3 An award criterion o f a non-economic nature
This leaves out the question of how a non-economic evaluation is to be made. The 
directives state that the basis for the award can be made either on the lowest price or on 
the most economically advantageous tender, which permits award criteria other than 
price to be taken into account. There is a discretion for contracting authorities to work 
out their own guidelines for evaluating a tender criterion although there is a specific 
caveat in that the criterion must not confer an unrestricted freedom of choice on the 
authority. There are a variety of models which could be used. The current procurement 
regulatory regime as set out in the European Commission Handbook, ‘Buying Green!’ 
recommends Life Cycle Costing (LCC) to assess all the conventional costs: ‘LCC 
means considering all the costs that will be incurred during the lifetime of the product, 
work or service: purchase price and all associated costs (delivery, installation, 
commissioning, etc.); operating costs, including energy, spares, and maintenance; and 
end-of-life costs such as decommissioning or disposal.’ It also permits the criteria
sources competitive and attractive to European citizens.” (This Directive was subsequently repealed by 
Directive 2009/28/EC of the European Parliament and of the Council o f 23 April 2009 on the promotion 
of the use of energy from renewable sources (OJ L140/16).
Martin Dischendorfer, ‘The Rules on Award Criteria under the EC Procurement Directives and the 
Effect of Issuing Unlawful Criteria: the Evn Case.’ Public Procurement Law Review 2004, 3, NA 74-84.
Commission Buying Green! A handbook on environmental public procurement, (2nd edition, 
European Union, 2011) 44.
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to include life cycle environmental impacts provided they meet the requirements for 
award. The accompanying guidance notes suggest that the impacts can be expressed in 
monetary terms as “external” costs and combined with the conventional costs in 
Environmental Life Cycle Costing (which the guidance also calls “Whole Life 
Costing”) to provide a single cost parameter to identify the lowest offer.^^  ^ The 
Handbook sets out one example of how this can be done in the Clean Vehicles Directive 
(2009/33/EC) which now obliges contracting authorities to take energy efficiency and 
environmental impacts into account when purchasing road transport vehicles - either in 
the specifications or the award criteria: ‘the Directive provides a methodology for the 
monetisation of these impacts, for the purpose of assessing operational lifetime cost. 
This model allocates a monetary value to several types of emission -  carbon dioxide 
(C02), nitrous oxide (NOx), non-methane hydrocarbons (NMHC) and particulate 
matter. The lifetime emissions of each vehicle tendered may then be given a cost, which 
should be added to other direct costs such as purchase price, fuel costs and 
maintenance.
The Finns, ahead of their time, prior to the Concordia Bus Finland case, in their 
implementing legislation, expressly included ‘life cycle costs’ in the criteria permissible 
for assessing tenders under their public procurement procedure, treated separately from 
the externalities which were listed as ‘environmental questions’. In Concordia Bus 
Finland, the contract was for the provision of buses and the running of the service so 
the subject matter of the contract naturally extended beyond the provision of the product 
itself to include its life time usage.
These costs may encompass savings on energy and water consumption during use, on 
maintenance and replacement, on disposal costs taking into account legislation 
requiring specific disposal methods. Thus, the lifespan of the product can be 
incorporated into the monetary assessment using discount rates to future costs with 
costings based on data availability and reliability. So, despite the need for transparency 
in the public procurement regime, there clearly remains the possibility of discretion in 
the use of techniques for monetising life cycle and whole life costs. Member States and
European Commission webpage, ’Life-Cycle Costing’, at 
<http://ec.europa.eu/environment/gpp/lcc.htm > accessed 6 January 2014.
587 ibid.
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contracting authorities remain free to decide whether to integrate environmental impacts 
in their procurement procedures, either monetised as in the Clean Vehicles Directive or 
compared against conventional costs using weighting factors as in the Weinstrom and 
Concordia Bus Finland cases, as it is not obligatory.
This aspect of the current green public procurement regime is contentious. The 
attribution and aggregation of monetary values to life-cycle costs relating to 
externalities, are not based on widely accepted and calculable criteria. The approach of 
weighting different environmental costs using such techniques as Multi-Criterion 
Decision Analysis, as demonstrated in Concordia Bus Finland, is also proposed in the 
guidance as an alternative route and is a more acceptable approach in that it tends to 
show the significance of each of the environmental criteria and allows them to be 
weighed against each other. Indeed, the list of Green Public Procurement criteria for 
different product groups published on the Commission website^^^ lists numerous 
examples of such criteria to be taken into account in making buying decisions while not 
one of them includes monetisation - except for the example of transport under the Clean 
Vehicles Directive. Further, this point was queried in Weinstrom where a weighting of 
not less than 45% for the green electricity criterion was imposed in the tender criteria. 
The national court had queried whether this might be unlawful because it was not 
capable of being monetised but the Court of Justice of the European Union decided that 
public bodies were free to determine the weighting of such criteria provided that the 
weighting enabled an overall evaluation to be made of the criteria applied in order to 
identify the most economically advantageous tender.^^^ The best approach, and the one 
advocated here, is not to attempt to place an economic value on the externalities but to 
use life cycle assessment as a ‘tool for structuring information in a way that is 
intelligible and accessible to those making decisions, i.e. it is one decision support tool 
amongst others not an algorithm which generates the “right answer”. T h e  crude 
monetisation of environmental impacts, whether internal or external, is not an approach 
advocated for the implementation of the codex rerum.
< http://ec.europa.eu/environment/gpp/eu_gpp_criteria_en.htm> accessed 8 January 2014.
Case C-448/01 EVN AG & Wienstrom GmbH v Republic Osterreiche [2003] ECR 1-14527 para 39.
 ^ Roland Clift, ‘System approaches: Life cycle assessment and industrial ecology’ in R.M.Harrison (ed) 
Pollution: Causes, effects and control. Fifth Edition, (Royal Society o f Chemistry, 2014) at 394.
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A further development is that contracting authorities may take into account criteria 
linked to the production process of the goods or services to be purchased and they may 
also require that works, supplies or services bear specific labels certifying 
environmental, social or other characteristics, as long as only the criteria and 
characteristics of the label which are linked to the subject-matter of the contract are 
required and that equivalent labels are accepted/^^ Thus, the process the Finns started 
in the Concordia Bus Finland case has been embedded in procurement processes.
7.4.4 The subject matter o f  the contract
It remains essential to link the green buying criteria to the subject matter of the contract, 
hi the Concordia Bus Company case, it was held that nitrogen oxide and noise 
emissions were linked to the subject matter of the contract, that is the fleet of buses and 
the provision of a city bus service -  factors which related to the use of the service 
through its lifetime. The invitation to tender was for the provision of a bus service that 
would include the buses and the running of the service, so the contract required the 
provision of goods (buses) and services (the bus service). Therefore, criteria that were 
concerned with either of these related to the subject matter of the contract. This is 
familiar jurisprudential thinking. In UK planning law, for example, a condition 
attached to a planning permission must relate to the development where an 
administration must not use a public process to achieve gains that go beyond the 
purpose of the process^^^ since such an approach would be inherently corrupt tending to 
favour some applicants or tenderers unfairly. This might lead to the offering by 
tenderers of favours unrelated to the contract of a private or public nature. Even a 
high-minded administration, keen to achieve municipal improvements, must not accept 
gains that do not relate to the contract or application in hand.
7.4.5 The principle o f equal treatment
One of the difficulties presented for the Helsinki city council was that it was plainly 
easier for their own bus company, HKL, to submit a tender which would score the 
highest points. HKL already had a fleet powered by natural gas so would not have to
Case 45/87 Commission v Ireland ('Dundalk') [1987] ECR 4929.
The s. 106 Town and Country Planning Act 1990 procedure which permits the taking of a planning 
gain in return for the planning grant leaves some scope for this to occur but this procedure has been 
subject to judicial intervention.
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incur the initial capital cost involved. It could be interpreted (as Concordia Bus 
Finland did) that the tendering parties were not being treated on an equal footing.
The principle of equal treatment is a fundamental principle of the European Union lying 
at the very heart of the idea that competition must be free and unfettered. The instinct 
of most national governments is to favour their own industry and a careful watch has to 
be kept on such practices which undermine the cohesiveness of the EU. But clearly, 
there is an expectation that companies will take a mature approach to bidding 
procedures in these circumstances. Provided that the requirements are open and 
transparent, then the fact that, in practice, the tender will be limited to a small number 
of organisations will not constitute a breach of the public procurement procedures. In 
Concordia Bus Finland the fact that the established criteria could only be met by a few 
bodies including the city’s own transport company did not mean that the principle of 
equal treatment had not been observed.
7.4.6 Concordia good, Weinstrombad
So, what lessons can be learned from the application of the use of macro-economic 
criteria in these two cases? It is difficult to resist the conclusion that attempting to 
achieve environmental protection by tinkering with the market will never be the 
fundamental solution to the problem; however the intention of the European Union as 
set out in the 2004 public procurement regime has sought to make it easier to 
incorporate green buying objectives. The objective of the Austrian Government’s 
approach in Weinstrom, even if the Court had not declared it invalid, might not have 
achieved any change in terms of helping to create a market for renewable energy. 
Having obtained the contract, the highest bidder need have done nothing further in 
terms of forcing a change in the market. Interestingly, the Court did not consider the 
fact that the objective might not have been achieved to be a problem and specifically 
stated that this would not have caused the procedure to be invalid. But given that the 
expressed aim of the European Union is to achieve change through influencing the 
market then this, from an environmental perspective, is the greatest weakness of the 
Weinstrom approach. Requiring industry to comply with criteria which might be 
useless in achieving change is probably the single most important argument against 
such an approach given that it will discredit the process and lose the support of the
225
industry which it is designed to influence. There were, of course, ways in which the 
tender criteria could have been structured that may not have caused them to fall foul of 
the public procurement rules. Had the limitation been imposed, for example, in relation 
to the supply amount of 22.5 GwH then that would have complied with the basic rules 
in that it would have been linked to the subject matter of the contract - but that would 
have been a modest limitation. Given that it would have been impossible to specify that 
the actual electricity supplied to the Federal Offices came from renewable sources then 
the limitation would only have been notional. Although there is a suggestion in the case 
that such a limitation would have been acceptable, there is no guarantee that that would 
have been the outcome. Under the current regime where Certificates of Origin can be 
required for the source of renewable energy under Directive 2009/28/EC on the 
promotion of the use of energy fi*om renewable sources, then this resolves the problem 
in legal terms. But Certificates of Origin remain a fiction which rests on the basis of 
percentage supply statistics and add no more certainty or drive to the use of renewable 
energy sources than were available in Weinstrom.
7.5 Conclusions: Green procurement and the codex rerum 
But to what extent will this new approach to a green procurement policy contribute to 
the codex rerum? The codex is holistic, addressing process and production methods and 
consumption externalities. As Kunzlik argued^^^ the earlier position of the 
Commission on public procurement contained inherent contradictions in that it 
suggested that production externalities (i.e. those matters which did not affect the nature 
of the end product) could not be specified as contract award criteria. Yet, at the same 
time it referred to green electricity as an example of a product which could be required. 
The nature of electricity, as Kunzlik points out, is one and the same regardless of its 
source. The Weinstrom case clarified this point and now the 2004 public procurement 
regime combined with Directive 2009/28 takes this further. The European Court of 
Justice had no hesitation in determining that energy from renewable sources could be 
required as part of a public procurement process. The method for producing this 
electricity -  a non-product related criterion -  did not affect the nature of the product. 
Electricity is electricity regardless of its source. So production externalities post-
Peter Kunzlik, Case Law Analysis: ‘Making the market work for the environment; acceptance of 
(some) ‘green’ contract award criteria in public procurement’ (2003) Journal o f Environmental Law 15, 
175.
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Weinstrom and confirmed by the current procurement regime can be included and still 
be deemed to be linked to the subject-matter of the contract.
But it is possible that a green public procurement approach could still ignore the whole 
life cycle of the product and focus on particular aspects of its production or 
performance. For example, a tender could focus on the performance of a product 
during its use phase and ignore impacts on the environment on disposal. In Concordia 
Bus Finland, the technical specifications were focussed on noise and atmospheric 
emissions during the use phase. No reference was made to the manufacture of the 
buses or their disposal. Likewise, in Weinstrom, the only part of the process featured in 
the procurement process was the production of the electricity. Green procurement in 
itself does not guarantee a life cycle or whole life approach. It is interesting to note 
that the implementing law in Finland^^"  ^permitted a life cycle approach to be taken into 
account as an award criteria and this is now permitted under the 2004 regime. This is 
encouraging for the adoption of a requirement in a codex rerum that all products (and 
services) purchased by public authorities must only be those which have been subjected 
to a product impact assessment (using multi-criterion decision analysis alongside other 
tools) and which must be compatible with a circular economy. In a transition period 
moving towards a comprehensive and exclusive codex rerum where all products must 
have been subjected to the requirements, using public procurement to force change in 
the supply and marketing of products is a powerful tool. It is currently a voluntary tool 
to be used by public authorities but a usefiil transitional approach would be to make it 
mandatory for such bodies to buy only those products which had been subject to the 
codex rerum. Ultimately, the codex would obviate the need for green public 
procurement -  there would be no products available which had not been subject to the 
codex -  but in the meantime the introduction of a mandatory green public procurement 
approach by public bodies would be a key transitional tool.
This chapter has reviewed the use of green public procurement and its relevance to the 
codex rerum concluding that it will be a powerful transitional tool as part of a roadmap 
towards a codex rerum for a circular economy.
See the Finnish regulations 243/1995 and 567/1994.
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The final chapter reviews and consolidates the earlier conclusions of the preceding 
chapters outlining a roadmap for a codex rerum for a circular economy.
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CHAPTER EIGHT: CODEX RERUM -  A NEW MODEL 
ENVIRONMENTAL CODE FOR THINGS
8.1 Summary
This chapter does two things: firstly, it summarises and draws together the conclusions 
reached in the earlier chapters pulling together the arguments for a new regulatory 
framework built around and driving a circular economy, and, secondly, it discusses a 
transition pathway (a roadmap) towards implementation of a codex rerum.
Before embarking on the broader conclusions, the next section (8.2) summarises the 
answer to the research question setting out the key characteristics of the codex rerum.
8.2 The Research Question
The thesis started by posing this question: "If in a global consumer society the demand 
for products is paramount, what regulatory frameworks are necessary to control the 
impact of products on the environment on a whole life basis?”
The key characteristics of the codex rerum are that it will be based on a licensing 
approach which adopts a style of regulation which is both reflective and command and 
control. The licence will only be granted once the process of a product impact 
assessment had been completed and approved. The process of approval will rest upon 
the PIA and the extent to which the regulatory body considers that it has satisfactorily 
ensured that the product and its embedded energy will be renewed or otherwise 
remanufactured and circulated without the use of virgin resources or the generation of 
waste as far as reasonably practicable. This procedural stage will enable the reflective 
process to be fully engaged and stakeholders including citizen groups and industry 
representatives will be fully involved. Their involvement will ensure a mutuality of 
learning and reflection enabling the ‘womi in the brain’ effect to take place. This PIA 
will be based on a life cycle approach which would require technical development by 
the relevant regulatory body. The development of this life cycle approach underpinning 
the PIA would involve technical criteria and scientific committees.
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To demonstrate the procedural nature of the codex rerum it is tabulated here:
STAGE 1: Development of Product 
STAGE 2: Application for Licence
STAGE 3: Product Impact Assessment (undertaken by regulatory body with 
Stakeholders’ and Scientific / Technical Committees)
STAGE 4: Issuing of Licence (with or without conditions) dependent on satisfactory 
outcome of PIA
STAGE 5: Marketing of Product 
STAGE 6: Monitoring
8.3 Sustainable consumption and the regulation o f the product: making the 
case for a codex rerum
As discussed in chapter 2 (Environmental Product Policy), if  the identification of the 
main problem for planetary health and the struggle for sustainable development has 
been the unsustainable production and consumption policies of the west, fast being 
emulated by the developing world in its tearing haste towards industrialised economies, 
then a new and highly desirable route is to regulate the product. If we are not to be 
cajoled into reducing our behaviour patterns of consumption by threats of climate 
change or even by a new world order based on poverty, rising debt and the printing of 
money -  if we cannot control the fetish, then we must turn our attention to controlling 
the commodity itself. Current controls, developed from the nineteenth century with its 
factories belching acid emissions, focus on the process of manufacture, paying little 
regard to the products of this manufacturing process. But without those products, and 
the insatiable demand for new products, the process controls would be otiose. Like the 
story of the chicken and the egg, on reflection, it is plain that we have our 
environmental regulatory controls topsy-turvy. The trick is to regulate the product.
We are urgently in need of a new paradigm for environmental protection measures; a 
new law for things and of things - a codex rerum - a law which directly focuses on 
sustainable consumption by legislating for sustainable products to the exclusion of all 
others.
230
Equally, it is clear, as discussed in chapter 3 (Regulatory Styles), that there is not a one- 
stop solution based on regulation or other approaches. Market instruments have their 
role to play, but as argued in chapter 3, regulation is absolutely essential to a framework 
of tools - not as one of the tools - but to make the other tools work. Voluntary 
agreements only work if the threat of regulation is there. Regulation needs to be primary 
with other instruments available to complement it and it needs to start with government 
policy and a government determination to achieve a framework in which environmental 
measures are seen as an integral and indispensable part of the economy in order to 
advance technological development and generate a thriving market for such 
developments. Currently, the market demand for green products is weak, inevitably so 
as there is no inherent desire for a green product -  the desire is for the product, its 
ecological impact is not the factor which makes it in itself desirable and it is that 
consumer desire for the product which is the driver for the market. As referenced in 
chapter 3, a small cohort of individuals ‘buy green’ and seek to live green lifestyles but 
they occupy a niche rather than represent the overwhelming masses.^^^
Environmentally focussed policies have failed in themselves to achieve wholesale 
environmental behavioural change and the market has failed in achieving material 
change in the nature of products. Where there is such market failure in achieving green 
products other mechanisms must be sought and regulation must be the primary driver.
This is not to say that government can or should act alone in this drive. Indeed, the 
political rhetoric is entirely against that happening, so it is not feasible to suggest it in 
any event. What is essential is a meeting of minds between government and its policy 
makers, the manufacturers and the regulators. It is usual to suggest that the consumer 
(or other stakeholder) should be involved in such a dialogue, and, indeed, their views 
should be addressed, but the primary bodies must be government and industry. The 
regulators are also a key player but can be so ‘pusillanimous’ or captured by major 
industry that their role needs to be separately addressed as discussed in chapters 4 
(Current Controls) and 5 (Ecodesign),^^^ to ensure effective regulatory enforcement.
“Greendex 2012: Consumer Choice and the Environment. A Worldwide Tracking Survey.” A research 
project by National Geographic and GlobeScan. (Canada, 2012).
Barr and others v Biffa Waste Services Limited [2011] EWHC 1003 (Technology and Construction 
Court). This decision was appealed to the Court o f Appeal who overturned the first instance decision, 
(Barr and others v Biffa Waste Services Ltd [2012] EWCA Civ 312) but the remarks about the nature of
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So, a preliminary question is to establish a clear mandate for regulatory bodies to be 
able to regulate and enforce the codex remm so as to be free to make the appropriate 
judgments. As discussed in chapter 5 (Ecodesign) when considering the role of the 
National Measurement Office, such independence assumes adequate resourcing is 
available and requires fi*eedom of interference fi-om the executive. Current UK 
proposals to require environmental bodies ‘to have regard to growth and take account of 
the economic consequences of their actions through a primary legislative duty’^^  ^are a 
matter of concern here as being antipathetic to the development of a green economy 
based on innovative principles.
The development of a new model circular economy as the basis for the codex rerum 
was also discussed in chapter 2 (Environmental Product Policy). Examined as an 
essential basis for pursuing sustainable development, the circular economy will aim at 
the attainment of ‘zero waste’. Ensuring that the product can circulate round a circular 
economy, thus diminishing reliance on virgin natural resources and retaining embedded 
energy in the product, is at the heart of the codex rerum. It justifies the proposed codex 
and its focus on the product. Given that the circular economy will move away fi*om a 
linear approach where new products replace old products, the emphasis on an 
environmental law for products (‘motie’^ ^^-style) which will subsume many process 
controls as demonstrated in chapter 4 (Current Process Controls), is inevitable.
the Environment Agency as perceived by Biffa as being little more than a ‘complaints-handling 
organisation’ set up mainly for the benefit of the company, were made by the judge in the High Court at 
para 577.Enforcement at EU level also appears to be largely lacking: see the criticisms o f Dr Ludwig 
Kramer in ‘EU Environmental Law’ 7* ed.. Sweet & Maxwell, 2012, 13-22.
Department of Business, Innovation and Skills, “Non-economic Regulators: Duty to Have Regard to 
Growth”, Consultation Paper, 2013. See also the Heseltine Review, No Stone Unturned in Pursuit o f  
Growth, (UK Government, 2012).
https://www.gov.uk/govemment/uploads/svstem/uploads/attachment data/file/34648/12-1213-no-stone- 
untumed-in-pursuit-of-growth.pdf accessed 31 Mav 2013. This proposal has now appeared in The 
Queen’s Speech 2013 https://www.gov.uk/government/speeches/the-Queens-speech-2013 accessed 31 
May 2013, and will appear in a future Deregulation Bill (see the Briefing Notes on The Queen’s Speech 
at https://www.gov.uk/govemment/uploads/svstem/uploads/attachment data/file/197434/Oueens-Speech- 
2013.pdf at pages 19 -21 ,  accessed 31 May 2013).
“The Mote in God’s Eye” by Larry Niven and Jerry Poumelle, (1974, USA, Simon Schuster), See 
section 2.5 of this thesis.
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8.4 The essential elements o f the codex rerum
8.4.1 Circular producer responsibility: the policy behind the codex 
The change to an economy where goods continually circulate round a loop receiving 
maintenance, renewal and technological updating, requires legislative approaches to 
make the producer bear responsibility for his product throughout its multiple lives. This 
responsibility would encompass a producer not just bearing the costs of disposal - but 
preventing its disposal; a system where the producer never relinquishes responsibility 
for their product: This is not just extending the producer’s responsibility which 
currently is finite in term, but establishing open-ended responsibility for the product and 
its constituent parts. It might also be described as making the producer responsible for 
the embedded energy of the product. The trajectory towards constant innovation of the 
product which never dies but is subject to a continual process of renewal requires a 
codex of laws to command, control, persuade, warn and encourage.
What underpins the codex is a fondamental change in the structure of the market for 
products from linear to circular. This change must impact on both the structure of the 
market and the technological approach towards designing products and, for both of 
these, a government policy in support of an environmental approach for the benefit of 
the environment recognising the need to internalise the costs to society of 
environmental impacts is a prerequisite. At the heart of the transformation has to be 
government policy which adopts laws designed to benefit the environment, the 
wellbeing of people, the generation of jobs in a performance economy and the 
development of a thriving circular economy. It is initially for governments to make the 
choice to drive the economy in this direction so that it is shaped by these social and 
environmental needs. Integration of the environmental perspective is formally 
integrated into all government policy already by Article 11 of the Treaty on the 
Functioning of the European Union and that integration needs to be given flesh. Formal 
policy advocating the transformation of the economy from linear to circular, the 
development of circular producer responsibility and the codex rerum (building on the 
Ecodesign regime as discussed in chapter 5) would need formal agreement and 
promulgation.
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8.4.2 Regulating products under the codex rerum
The primary tool in the codex rerum will be regulation. As discussed in chapter 3 
(Regulatory Styles), despite the rhetoric of deregulation and ‘better regulation’, 
regulation in the form of command and control remains the foremost and most effective 
tool to deal with environmental problems. It is adaptable and can be determined to fix 
standards and reduce emissions by end-of-pipe controls thus forcing technological 
development and innovation. Regulations drive innovation and do not impact on 
competition within the economic system -  all are subject to the rules and there can be 
no free riders -  or, at least, a free rider takes the risk of prosecution and enforcement so 
may not, in the end, get away free. Chapter 3 discussed the different styles of 
regulation and concludes that the permitting system required by regulation maintains 
maximum flexibility allowing the regulator to determine the conditions relevant to the 
particular operator taking into account the location and nature of the operation. With 
adequate monitoring and enforcement this remains the most effective method of control.
As discussed in chapter 3 (Regulatory Styles) and chapter 5 (Ecodesign) the design 
process for products should be regulated on a preventive and precautionary basis using 
Multi-Criterion Decision Analysis so as to require the following characteristics before 
any product can enter the market:
• longevity and durability;
• limits to energy use;
• limits on other environmental impacts;
• management and control of external impacts;
• ability to recover / recycle / remanufacture and renew (for a predetermined
number of cycles);
• disposal after final cycle completion using recovery methods according to a 
waste management hierarchy.
These changes will have significant market effects. As Stahel argues, and, as discussed 
in chapter 2 (Environmental Product Policy), for the economy and companies, there will
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be savings on material and energy costs, less risk for supply, less volatility in the 
market, reduced externalities, new profit pools and competitive advantage; while for 
consumers there will be more choice and reduced obsolescence with improved service 
quality/^^ The Report of the Ellen Macarthur Foundation suggests that ‘the circular 
economy represents an annual material cost saving opportunity of USD 340 to 380 
billion p.a. at EU level for a ‘transition scenario’ and USD 520 to 630 billion p.a., or a 
recurring 3 to 3.9% of 2010 EU GDP, for an ‘advanced scenario’, all net of the 
materials used in the reverse-cycle processes.
Under the codex rerum, new products entering the market will be required to be 
subjected to a product impact assessment (PIA) under a process which requires them to 
be evaluated, authorised and registered before production commences. The process will 
use EGA as one of the tools in a Multi-Criterion Decision Analysis. The eco-labelling 
scheme as it operates for Ecodesign as discussed in chapter 5 should be adapted to 
cover PIA labelling to assist with monitoring and enforcement. In other words, ‘No 
PIA, no market’.
As discussed in chapter 3 (Regulatory Styles) and chapter 4 (Current Controls), the PIA 
process would adopt elements of the REACH process and the Environmental Impact 
Assessment (EIA) process. The distinction from ELA would be the extent to which PIA 
is monitored and enforced. So, the similarity to REACH would be the enforceable 
characteristics of the product controlling entry to the market. Subsequent enforcement 
would be based as described in chapter 3 (Regulatory Styles) on a combination of 
licensing (permitting), followed by administrative and criminal enforcement 
mechanisms.
Clearly, this adopts a UK enforcement approach and the use of PIA within the codex 
rerum would need to have an EU basis as under the Ecodesign regime (Chapter 5) to 
cover the single market and imports. The duty to ensure that imported products were 
subject to PIA would fall, as under the Ecodesign regime, on the importer.
Enforcement styles, therefore, under a PIA framework directive, would inevitably 
follow the normal patterns for each Member State. However, as argued in chapter 3
599 Ellen MacArthur Foundation, Report 1: Towards the Circular Economy (2013) at 64.
235
(Regulatory Styles), enforcement mechanisms should ideally rest ultimately on criminal 
liability and the principles advocated in the Protection of the Environment through 
Criminal Law EC Directive^®  ^would be relevant for adoption in the codex.
The application of the codex would be implemented in stages as described later in the 
Roadmap to Codex Rerum so that new products would be subjected initially to the 
above process and later, old products still on the market after a period of time from 
adoption of the codex, would then be subjected to the PIA.
Products re-entering the market after completing a cycle would have a light touch 
enforcement process to ensure they were compliant with the original PIA authorisation.
8.4.3 Methodology for product impact assessment under the codex rerum
As discussed in chapter 5 (Ecodesign) the current methodology applicable for ecodesign 
would require considerable review and considerable development. Based on life cycle 
thinking and whole life costing, the techniques need to be refined and kept under 
review. Further discussion on this aspect of the codex took place in chapter 7 (Green 
Public Procurement) where principles for the aggregation of whole life impacts were 
discussed. Research and development funding through UK government, the EU and 
industry would be anticipated to assist in the development of this methodology.
8.4.4 Research and development funding
As described above in 8.3.3, research and development funding need to be made 
available for the development of methodology for product impact assessment across 
different product groups. Such funding would also be expected to assist in transitional 
planning as PIA is rolled out to different products groups in accordance with phasing 
under the Roadmap to the Codex Rerum.
8.4.5 Fiscal elements o f the codex
The fiscal incentive approach of taxation can be deployed as part of the codex although 
this will mainly be part of the transitional pathway in the Roadmap towards full
ibid, 66.
Directive 2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the 
protection of the environment through criminal law [2008] OJ L328.
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implementation. As part of this, landfill and incineration should be heavily taxed as 
should any materials used during production derived from virgin resources.
8.4.6Key changes to current regulatory controls
Renovation and recycling facilities, as discussed in chapter 4 (Current Controls), should 
be removed from waste controls with the ‘waste’ product treated as a virgin resource.^®  ^
Indeed the waste management regime would require significant overhaul, and, as 
discussed in chapter 7 (Green Public Procurement), state and government institutions 
should be required to procure goods which are renewed / renewable and have been 
subject to a PIA under the codex rerum. The current Public Procurement directives can 
be modified to require that the subject matter of the contract must comply with 
sustainability criteria and to ensure that all products must have been subject to a PIA 
before being marketed. In other words, green public procurement should move fi-om a 
voluntary secondary criterion to one which is mandatory and primary. Other areas 
discussed in chapter 4 include take-back legislation and other forms of extended 
producer responsibility which could stay in place until rendered unnecessary as the 
codex became operational. The Ecodesign regime would be immediately subsumed 
into the Roadmap for the Codex Rerum. Mining and quarrying controls would remain 
in place but would be obsolescent as reliance on virgin resources diminished. Land use 
planning and EIA would remain as would health and safety controls. Figure 4 in 
chapter 4 (Current Controls)^^^ depicts the controls which could co-exist with the codex 
and those which would be unnecessary. Further detailed work would be necessary to 
review the obsolescence factor for these current controls and, where appropriate, 
phasing-out plans.
The next sections deal with the second part of this chapter which contemplates the 
transition towards implementation of the codex rerum and sets out the essential 
elements of a Roadmap.
Rosalind Malcolm and Roland Clift, “Barriers to Industrial Ecology: The strange case o f ‘the 
Tombesi Bypass’ (2002) Journal o f Industrial Ecology, Volume 6, Issue 1 -  Winter, Editorial. 
Section 4.7.
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8.5 The future progress towards a codex rerum: a Roadmap 
The codex rerum requires significant reform to process and production methods and the 
transformation of organisational systems and would therefore require careful staged 
implementation. It would be necessary to develop as a first step a ‘Roadmap to the 
Codex Remm’. The devising of the Roadmap would need care as lock-in to existing 
stmctures, whether that is an energy source, a linear economy or a process-driven 
regulatory framework, is a serious barrier to change. The establishment of the codex 
would involve not only technological and corporate organisational change but also the 
consumer lifestyle change which means that contemplating such a transformation is 
triply challenged. The stmcture of society and its political underpinnings mean that the 
mental perception of fundamentally different modes of lifestyle is hard to contemplate. 
Moving from a model of society where the consumer owns the product and takes over 
responsibility for it from the retailer and manufacturer, to one which is based on a 
service and performance economy with the consumer potentially leasing or hiring a 
product is a significant behavioural and organisational change for all players in the 
supply chain. Smith identifies four reasons why companies fail to develop new ideas 
and break through lock-ins: inadequacies in their technical ability; the difficulty of 
dealing with a transitional programme; the extent to which companies are locked in to 
current technologies and the failure of the institutional structure to provide the path to 
building new concepts.^ ®"^  But such a critique is based on the perspective that the 
system can be made to work if these factors are removed; that companies, if  freed from 
the tyranny of the immediacy of the profit-making mantra, will be able to develop new 
green products in a receptive market; and that they will not be deterred from investing 
time and money into researching new products if they can maintain intellectual property 
rights in their new ideas and can gain a good profit in a fundamentally unchanged 
market. But this is increasingly unlikely in an economy where governments are 
relinquishing more of the responsibility to underpin research and development and 
seeking to further deregulate the industrial sector.^^ Some radical driver such as the 
codex is required to break the current lock-in to the linear economy model.
604 Keith Smith, ‘Economic Infrastructures and Innovation Systems’, in Charles Edquist, (ed.). Systems of  
Innovation: Technologies, Institutions and Organizations, (Cassel 1997).
 ^See n 594 - Department of Business, Innovation and Skills, “Non-economic Regulators: Duty to Have 
Regard to Growth”, Consultation Paper, 2013. See also the Heseltine Review, No Stone Unturned in
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So, good transition planning is an essential prerequisite and needs to take a long term 
approach. Transition management can be exemplified by a variety of ‘green plans’ by 
governments such as the Dutch Ministry of the Environment’s National Environmental 
Policy Plan,^ ®^  an example of a ‘Green plan’ which tackles problems over a 30 year 
lifetime. Others exist developed in such countries as New Zealand, France, Sweden and 
Mexico and long term planning is a hallmark of them all marking them out from the 
shorter timeframes of many political plans that can only address planning during the 
lifetime of a current administration. The European Union’s Environment Action 
Programmes are also examples of green plans although they are so wide-ranging that 
they form a very loose basis for the development of environmental policy. The 
Dutch and the Swedish in developing their National Environmental Plans integrate 
industry into the negotiations from an early stage rather than attempting to direct it from 
the governmental level. Supporting these green plans has been the introduction of 
sound science and research, so, for example, in the Netherlands, research is undertaken 
by a government body and, in Sweden, the Environmental Objective Council^®  ^
measures the progress towards the achievement of goals. In all these plans, 
government was a key player and the commitment of government was viewed as crucial 
by industry and other stakeholders. At EU level, the Eco-innovation Action Plan (Eco- 
AP) ‘Innovation for a sustainable F u t u r e i s  an example of a plan which focusses on 
regulatory frameworks for the development of new approaches to eco-development
Pursuit o f  Growth, 2012
https://www.gov.uk/govemment/uploads/system/uploads/attachment_data/file/34648/12-1213-no-stone- 
untumed-in-pursuit-of-growth.pdf accessed 31 May 2013. This proposal has now appeared in The 
Queen’s Speech 2013 https://www.gov.uk/govemment/speeches/the-queens-speech-2013 accessed 31 
May 2013, and will appear in a future Deregulation Bill (see the Briefing Notes on The Queen’s Speech 
at https://www.gov.uk/govemment/uploads/system/uploads/attachment_data/file/197434/Queens-Speech- 
2013.pdf at pages 19-21,  accessed 31 May 2013).
Graham Bennett, "The History o f the Dutch National Environmental Policy Plan", (1991) 33 
Environment 6; Egbert Tellegen, ‘The Dutch National Environmental Policy Plan’ (1989) Netherlands 
Joumal o f Housing and Environmental Research (Volume 4, Issue 4, pp 337-345).
See, for example. Decision No 1600/2002/EC of the European Parliament and of the Council o f 22 
July 2002 laying down the Sixth Community Environment Action Programme. (Official Joumal L 242 , 
10/09/2002 P. 001 -  0015) and Decision of the European Parliament and of the Council o f 20 November 
2013 on a General Union Environment Action Programme to 2020 "Living well, within the limits o f our 
glanet" 2012/0337 (COD).
Plans are being considered to replace the Council with a Parliamentary Commission and a special 
advisory body < (http://www.miljomal.se/Environmental-Objectives-PortaI/Undre-meny/Press- 
comer/Consumption-puts-significant-pressure-on-the-environment-in-other-countries/> accessed 16 May 
2011).
Commission ‘Innovation for a sustainable Future - The Eco-innovation Action Plan (Eco-AP)’ 
(Communication) COM(2011) 899 final.
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within an economic recession. This plan recognises the traditional importance of EU 
environmental legislation as a driver for ‘eco-innovation and for the development of 
strong European industries in areas such as water, air pollution, waste management, 
recycling, and climate change mitigation.’ It also recognises that ‘Environmental 
policy can also direct research and development efforts and set the pace of 
technological change’ and cites REACH^^® as an example of this. But it also 
recognises the inherent difficulties which can arise where regulation can create ‘lock-ins 
into insufficiently ambitious or outdated standards or technologies’ and therefore be ‘a 
barrier to eco-innovation.’ To this end it stresses that regulation should be reassessed 
and rewritten to ensure that it operates to provide incentives to drive eco-innovation. In 
particular, it urges the following actions:
‘‘(a) the potential of innovation for improving the environment for example through 
allowing for flexibility in prescribed technological solution or by providing room 
for more stringent and robust environmental standards (in order to avoid 
technological lock-ins);
(b) the barriers to innovation within environmental legislation and its 
implementation;
(c) the need to facilitate the emergence of commercially viable new products or 
practices;
(d) the need to accelerate the uptake of eco-innovation in all policy areas.”
The codex rerum satisfies all of these actions.
8.6 Using instruments to achieve socio-technical change towards a circular 
economy as part o f the Roadmap
The fashion over recent years has been to denigrate the use of regulatory controls in 
favour of market based instruments such as taxation and tradable permits. As 
discussed in chapter 3 (Regulatory Styles), the codex does not eschew such market 
measures but adopts the philosophy in the IPP Communication as discussed in chapter 1 
(Integrated Product Policy), that there should be a mix of tools to deal with the need to 
integrate a far more comprehensive environmental product policy on a whole life basis.
Regulation (EC) No 1907/2006 of the European Parliament and the Council on the Registration, 
Evaluation, Authorisation and Restriction of Chemicals (REACH).
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8.6.1 Financial instruments
Financial instruments are sometimes considered to be more effective in achieving 
innovative change and to the extent that they have a role to play in turning the industrial 
economy into a circular economy based on performance, they can be deployed as part 
of a transitional pathway.^^^ They could be used either to establish a pool of products 
which are leased out to consumers or to encourage an approach which actively seeks to 
recover products periodically so that they can be renovated and updated to keep up with 
technological change. The taxation advantage could be to reduce value added tax 
(VAT) on such products so that the product which is subject to an abandonment sale i.e. 
a sale when the manufacturer abandons the product to the consumer, is more expensive. 
These transitional steps to be taken of price ‘fixing’ at governmental level in the form 
of a tax which is geared towards the optimal use of resources -  a tax which bites on 
goods which are not recyclable and/or which have high lifetime energy costs and, in 
addition, a tax on non-renewable resources. There are examples of efficient tax 
regimes which do achieve environmental gains such as the carbon tax in British 
Columbia which is shifting the tax burden from the person to carbon and is revenue- 
neutral. As Stahel argues, a revenue-neutral shift in taxation from the employee to 
virgin and non-renewable materials is a strategic move which would enable the 
development of the circular economy and benefit citizens without damaging tax 
revenues in the meantime for government. In British Columbia, Canada, the 
government introduced a carbon tax to help reach its goal of reducing BC’s greenhouse 
gas emissions by at least 33 per cent below 2007 levels by 2020. Implemented on July 
1,2008, the tax rates for each ftiel were set at $10 per tonne of carbon dioxide 
equivalent (C02e) emissions. These rates were increased by $5 per tonne annually until 
reaching $30 per tonne of C02e on July 1, 2012. Evidence shows that this tax has been 
effective in reducing carbon emissions and remains revenue-neutral reducing the burden 
of tax on l a b o u r . ^ A tax on ‘brown’ goods may have similar qualities to such a tax 
shifting revenue from people to goods with no unequal effects on individuals. It would
See Walter R Stahel, The Performance Economy (2"^ * ed, Palgrave Macmillan 2010) at pp 18-93, 192- 
201.
ibid; Stewart Elgie British Columbia’s Carbon Tax Shift: the First Four Years: Research Report 
(University o f Ottawa 2012); Stewart Elgie and Jessica McClay British Columbia’s Carbon Tax after 
Five Years: Research Report (University of Ottawa 2013); Marc Lee and Toby Sanger, Is B C ’s Carbon 
Tax Fair? An Impact Analysis for Different Income Levels (Canadian Centre for Policy Alternatives
2008).
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be a tax established as a social necessity designed to discourage the manufacture of 
goods which could not circle round the loop economy -  a tax payable on goods which 
did not have the value added of being recyclable. While taxation is the prerogative of 
nation states, nevertheless, the concept of value added tax is largely a pan-European 
method of revenue-raising for member states. The concept of a ‘no environmental 
value added’ tax (‘NEVAT’) would be equally attractive as a revenue raiser across the 
Member States and such a tax could be swiftly imposed through budgetary measures 
with an escalator in place to increase the burden of the tax as the shift away from the 
use of non-renewable resources accelerated. No more or less attractive than the landfill 
tax and the carbon tax and established for similar reasons of a purely environmental and 
social nature, there is no reason why governments would not find it an acceptable 
demonstration of their environmental credentials. As a transitional measure it is 
desirable for its speed of implementation with very little infrastructure change for the 
collection of the taxes. Companies and individuals already bear the responsibility for 
collecting and paying VAT so the organisational structure is in place. Decisions would 
need to be made in the sector as to which goods would be covered by NEVAT. It could 
immediately be applicable to all product groups currently covered by the Ecodesign 
Directive discussed in chapter 5. Politically, taxation is fraught with difficulty. 
Nevertheless, there are significant exceptions to this as is demonstrated by the carbon 
tax in British Columbia and the UK landfill tax where the tax is achieving its 
environmental objectives while remaining revenue-neutral in that it is shifting taxation 
from labour to industry and the polluter.^^^
Those companies able to achieve the technological change quickly or public sector 
bodies which are already procuring goods which they recover and renovate will be able 
to make swift economic gains in the short term as well as being able to build for the 
long term. Those companies and their consumers which produce and consume the 
throwaway commodity with built-in obsolescence will bear the economic burden. As a 
system-oriented approach it leaves industiy to manage the transition from a 
consumption oriented linear society to a recycling circular society but it is only 
effective as part of a transitional approach -  on its own it is insufficient to achieve the 
major change necessary to develop a society which lives within its resources. The
ibid; UK Landfill tax:
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commercial benefit from keeping a connection with the product in this circular 
economy (circular producer responsibility) would be an initial bonus in terms of sales 
and then, when the recovery systems had been stabilised, profitability on the 
development of commonalities between products enhancing their sustainability and 
longevity in the market. The development of such models already taking place by 
companies was noted in chapter 2 (Environmental Product Policy).
Further taxation would also be extended in the waste industry so that not only landfill 
was subject to tax but also non-energy generating incineration. Again as a transitional 
measure, the infrastructure is in place to an extent since taxation is already exacted on 
landfill so the manufacturer who pays that tax is likely also to have to pay the 
incineration tax. This tax however would only be a side measure since it would only 
affect the manufacturer of products who generates waste in the development of his 
manufacturing process (as well as other actors in industry who may not be involved in 
manufacturing). So, as a transitional measure to force the creation of a product which 
moves round a circular economy, it is only incidental to that activity.
But in developing these measures it is necessary to ensure that they are only recognised 
as transitional and that they do not create a long term measure which is only part of the 
solution. The danger of introducing quick transitional measures is that industry and 
government become comfortable with them and adjust their practices in ways which 
may not actually be innovative so the need to maintain long term planning is 
essential.^^"  ^ Landfill tax, for example, is now acceptable as a taxation measure but has 
not completely eliminated the use of landfill as a means of waste disposal and, it may be 
argued, has simply transferred the waste traditionally sent to landfill to incineration -  
only one step up on the waste management hierarchy. NEVAT (no environmental value 
added tax) needs to be seen as interim and not the long term solution -  in the long term 
there should be no brown goods on which to exact NEVAT (nor waste going to landfill 
on which to exact landfill tax). The effort to innovate these solutions must be 
developed at many levels and the momentum must be maintained beyond a transitional 
period.
<http://www.360environmental.co.uk/legislation/waste legislation/landfill tax/> accessed 31 May 2013.
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8.6.2 Tradable permit schemes
Tradable permit schemes have not proved as effective as was expected. The notion of a 
tradable scheme has its attractions in an economic environment which itself rests on 
trade and growth for its existence. But the problem of market failure can also hit a 
tradable permit scheme. Experience shows that this is indeed the case with prices in the 
carbon trading scheme being pitched at too low a level and the US 802 trading scheme 
resulting in very little gain other than setting up a new scheme for profit m a k i n g . I t  
has no scope for application in the codex rerum.
8.6.3 Voluntary agreements
Voluntary agreements as discussed in chapter 3 (Regulatory Styles) are less effective 
being random and variable in the standards they seek to a c h i e v e , a n d  will not be 
embraced as a primary tool in the tool box.^^  ^ It might be different if they were to be 
managed in a ‘regulated’ fashion. In other words, if there was a process of negotiation 
and renewal and ‘enforcement’ of the agreement by the peer g r o u p . B u t  the 
experience is that they are either weak in what they set out to achieve (e.g. by failing to 
agree standards instead of loose objectives) or that they do not bring in the whole peer 
community leaving out many bystanders who become free riders.^’^
8.7 Transition from industrial to performance; from linear to circular 
The purpose of establishing the codex rerum is to ascertain how to drive the 
development of a performance economy within which products and their embedded 
energy move in the perfect circle -  the development of an organisational system to 
satisfy the needs of the consumer society with its high technological and energy needs. 
The transition from one type of economic production model to another - from 
throwaway products to whole life products - is fraught with difficulties and requires a
René Kemp and Luc Soete, ‘The Greening o f Technological Progress’ (1992) Futures 437.
Dallas Burtraw, (2000), Innovation under the Tradeable Sulphur Dioxide Emission Permits 
Programme in the US Electricity Sector. In OECD; Innovation and the Environment. Paris, pp 63-84.
For a list o f voluntary agreements made by the UK government see ENDS Report 432, January 2011,
27-33.
Rene Kemp, (2000) Technology and Environmental Policy -  Innovation effects o f  past policies and 
suggestions for improvement, OECD: Innovation and the Environment, Paris. 35-61; ENDS Report 432, 
January 2011, pp. 27-33.
Elinor Ostrom, ‘Governing the Commons: The Evolution o f  Institutions fo r  Collective Action (Political 
Economy o f  Institutions and Decisions)', (Cambridge University Press, 1990).
David Vogel, ‘National Styles o f  Regulation: Environmental Policy in Great Britain and the United 
States' (Cornell University Press, Ithaca, New York 1986).
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major shift in organisational practices. Incentives and/or drivers are necessary backed 
by command and control regulatory models. The incentive to produce goods which 
satisfy the whole life approach of being capable of being renewed, recycled and reused 
not as second-hand and second quality goods but as high quality, high end goods, needs 
careful management and an unremittingly supportive governmental approach
The management of the transition needs to start from a perspective of the coordination 
of policy which sets out short term and long term goals and uses the market as part of 
s tra teg y .T ax a tio n  would be a short term goal (since if the long term goals are 
successful then there is no competitive advantage in the taxation model). The plan 
needs to operate on a stepped basis adapting the structure gradually yet with purpose 
using a multi-instrument approach with deliberative governance. Current approaches 
such as extended producer responsibility, (Chapter 1), end of life (Chapter 3), labelling 
and Ecodesign laws (Chapter 5) need to be continued and integrated into the codex and 
only abandoned when they have been superseded. Chapter 5 discussed the review of 
the Ecodesign Directive and its implementing measures and concurs that these can be 
expanded gradually to other products On the basis that the process of implementation 
and enforcement is first expedited and clarified. So, the laws concerning waste from 
electrical and electronic equipment should continue until they become otiose when as 
much embedded energy as possible is recoverable from these products so as to 
minimise waste. As discussed in chapter 5, the Ecodesign approach would be the basis 
both for transition and for the final form of the codex with a gradual rolling out of its 
implementing measures across the spectrum of all products ultimately to cover all 
environmental impacts and to establish the circular economy. So, current Ecodesign 
laws would continue until superseded by the superior ecodesign principles which would 
flow from full implementation of the codex. So, building on initiatives and innovations 
would be an integral part of the transitional approach coupled with early taxation and 
green public procurement approaches (Chapter 7).
See the Dutch 4* National Environmental Policy Plan; Egbert Tellegen, The Dutch National 
Environmental Policy Plan’ (1989) Netherlands Joumal o f Housing and Environmental Research 
(Volume 4, Issue 4, pp 337-345) ; René Kemp and Jan Rotmans, The Management of the Co-Evolution 
of Technical, Environmental and Social Systems’ in Matthias Weber and Jens Hemmelskamp Towards 
Environmental Innovation Systems (Springer 2005); Jan Nill and René Kemp, ‘Evolutionary approaches 
for sustainable innovation policies: From niche to paradigm?’ (2009) 38(4) Research Policy 668.
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8.8 Public acceptability o f transitional roadmap towards the codex rerum 
The necessity of ensuring that society in general recognised the benefit of these goals in 
short term and long term mode is essential at all stages. This involves political 
acceptability across all colours of politics and acceptability by civil society as well as 
individuals. The extent to which the goals were being achieved need to be measurable 
and measured so that the impact of the policy can be told, debated and developed as part 
of the transition. In this respect, the critique of the implementation of the Ecodesign 
directive as discussed in chapter 5 is disturbing except to the extent that that criticism is 
accompanied by much support fi*om all sectors (industry, government and civil society) 
for the ecodesign approach. These measurements and milestones would need to be 
displayed at regular intervals thus ensuring buy-in by society to a zero waste policy for 
products and to a method whereby that is achievable without a serious diminution of the 
quality of life. They would also ensure that the policy is continually under development 
and that learning occurs with improvements and embellishments made as it is 
underway. The imperative to maintain the transition from the ‘consume and waste’ 
society to a circular economy would then be less vulnerable to the vagaries of politics 
and would maintain a long term focus with a programme continually under reflexive 
evaluation by the organs of government and the broader society. The spiral of learning 
would speed up as progress was made and this capability of learning the lessons of how 
to solve the consumption problem would develop its own momentum. Kemp and 
Loorbach (2003)^^  ^ argue that there should be no radical break with the past and that: 
‘Transition management = current policies + long term vision + vertical and 
horizontal coordination of policies + technology portfolio-management + process 
management.’
In other words, it represents a gentle curve using current policies coupled with an 
accepted objective with an octopus of policies and management to achieve the long 
term objective. What is clear is that there are two essentials: a clear policy objective + a 
clearly worked out plan to achieve that. The policy objective of a zero waste whole life 
product cycle is the first -  the second is the regulatory plan for the codex: both of which 
have been examined across all the chapters of this thesis.
René Kemp and Derk Loorbach, ‘Governance for Sustainability Through Transition Management’ 
paper for Open Meeting of the Human Dimensions of Global Environmental Change Research 
Community, Oct 16-19, 2003, Montreal, Canada
<http://sedac.ciesin.columbia.edu/openmtg/docs/kemp.pdt> Accessed 8* January 2014.
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The advantage of a plan which works through the transition phase is that it enables an 
approach to policy deliberation over a period of time. Objectives and goals can be set at 
the outset with details such as the choice of instruments developing over the period of 
the transitional phase until the system is functioning effectively. This allows for 
democratic processes to unfold and for acceptance to be achieved before legislative 
instruments are put in place. It may seem counter-intuitive to put legislation in place 
after social acceptability has occurred but this is usually the way that compliance and 
enforcement can be a c h i e v e d . S o ,  social norms are established first followed by 
prohibitory regulation followed by fiirther social acceptability. An approach which 
sought to build an acceptance of the goal of zero waste and whole life looping of 
products first building on the current Ecodesign regime with some additional measures 
put in place such as a ‘no environmental value added’ tax on brown products, followed 
by public debate of the goal would build a consensus which would then lead to more 
straightforward legislation — for example, a regulatory approach encompassing a permit 
system (the Product Impact Assessment) for all products which have complied with the 
elements of the codex prescribing criteria across a range of environmental impacts on a 
cradle to cradle basis. So, the framework which the management of the transition 
enables is to integrate all into the deliberation of an effective policy concerning the 
choice of instruments, the type of control required and the goal itself.
The process of transition is a process involving education of both manufacturers and 
consumers.^^^ The process itself has an element of uncertainty attaching to it -  will the 
goal be accepted? Is the time right to set such a goal? Will it be viewed as too radical? 
Will it be perceived as too off-putting to the institutional investors? This is why the 
integration of all those involved in the production and consumption cycle is critical.
But to be realistic, the integration of the manufacturers and their institutional backers is 
critical above all others at the outset. While consumer involvement, particularly
622 The smoking ban illustrates this -  smoking had to a large extent become socially unacceptable; the 
legislation was put in place banning smoking in some public places and this has increased opposition and 
accelerated the decline in smoking see Marc Adams Jones, David Adams Jones, Colin Powell, ‘The 
attitudes of bar staff to smoking in public houses in Wales — a predictor of compliance with the smoking 
ban?’ (2007) 6(2) Joumal o f Environmental Health Research
<http://www.cieh.org/JEHR/attitudes_bar_staff_smoking.html> accessed 8* January 2014.
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through consumers’ organisations and environmental groups, is important, public 
pressure is difficult both to galvanise and to deploy as a method of changing production 
patterns. After all, the argument for the transformation of production patterns is not a 
straightforward matter. The benefits for society are undoubtedly clear with a dramatic 
reduction in waste and exploitation of new resources and the development of jobs which 
would flow from a performance society where the industrial input is in the context of 
the remanufacturing and repair of existing goods. But, the products should be as 
available and as technologically innovative as now. The argument rests on an 
understanding of the impact of waste on the environment and the exploitation of natural 
resources. The need for changes in consumers’ buying behaviour is recognised and the 
European Environment Agency, for example, argues that a different set of measures is 
required for this purpose and would include: ‘economic instruments, information 
campaigns and other means to urge consumers to spend their money on less pressure­
intensive products and product groups’. T h i s  thesis argues in chapter 3 (Regulatory 
Styles) and throughout that, while consumer behaviour is important, the primary need is 
for clear regulation to change production patterns which will thereby drive consumer 
behaviour. The proposed approach is similar to the transition pathway for climate 
change where there is a plan which aims to realise realistic goals for industry to achieve 
reduction in carbon.^^^ The route is via industry not via consumer behaviour. Thus, the 
transition plan needs to focus on the producers themselves and in itself become an 
institutional process with interplay between the producers, the consumers and 
government (including regulators). While this means the outcome is uncertain and may 
take time, nevertheless, it is necessary to manage the transition in this way to seek a 
sustainable production pattern. What is encouraging is the extent to which industry is 
already engaging and supporting the development of the circular economy (discussed in 
chapter 5).
Marc Dijk and René Kemp, ‘A framework for understanding product market innovation paths -  
emergence of hybrid vehicles as an example’ (2010) 10(1) International Joumal of Automotive 
Technology and Management 56.
European Environment Agency, ‘Environmental Pressures from European consumption and 
production: a study in integrated environmental and economic analysis’ EEA Technical Report No 
2/2013.
European Council 8/9 March 2007.
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8.9 Milestones in the Roadmap to a Codex Rerum
The milestones set out in the ‘Roadmap to a Codex Remm’ would include the 
development of a methodology to assess likely barriers, drivers and impacts on the 
development of the codex in environmental legislation, the progressive enhancement 
and expansion across all products (and eventually services) of the Ecodesign regime; 
changes in end-of-life waste management laws to encourage the retention of products in 
a circular economy; mandatory environmental criteria and whole life costing in public 
procurement legislation; and, the use of provisional tax treatment of compliant and non- 
compliant products.
At its heart would be a whole lifecycle approach integrated with value chain analysis 
applied to each product or product group with the overarching principle of 
sustainability^^^ or ‘the art of living well, within the ecological limits of a finite 
p l a n e t w h e r e  all costs currently borne by society for waste, risk and liability would 
be intemalised.^^^ Within this overarching principle would be core principles against 
which products would be tested to assess their environmental impact across their life 
cycle and their capacity for renewal as discussed in chapter 2.^ ®^ These will comprise 
longevity and durability, energy use, other environmental impacts, emissions, capacity 
for recovery of components, options for reuse / remanufacturing / renewal, health and 
safety risks and, as discussed in chapter 6 (Nanoproducts), would be based on 
preventive and precautionary principles.
8.10 The economic impacts o f a new approach to whole-life product 
development
Plainly, this transitional programme in the Roadmap leading to long term system 
change is likely to have economic impacts which may be argued as a barrier to change.
Commission ‘Innovation for a sustainable Future - The Eco-innovation Action Plan (Eco-AP)’ 
(Communication) COM(2011) 899 final, para 5.1: Milestones.
Roland Clift, Sarah Sim and Philip Sinclair, ‘Sustainable Consumption and Production: Quality, 
Luxury and Supply Chain Equity’ in IS Jawahir et al (eds) Treatise on Sustainability Science and 
Engineering (Springer 2013).
Commission, ‘Proposal for a general Union Environment Action Programme: Living well, within the 
limits o f our planet’ COM(2012) 710 final; Tim Jackson, ‘Keeping out the giraffes’ in A.Tickell (ed)
Long Horizons (British Council 2010).
Walter R Stahel, The Performance Economy (Palgrave Macmillan 2010) 175.
Henrikke Baumann and Anne-Marie Tillman, The Hitch H iker’s Guide to LCA, (Studentlitteratur 
2004);ISO 14040(1997).
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In the current worldwide recession, the European Commission has welcomed any drive 
towards ecological innovation^^^ as needful not only to fight climate change but also to 
provide welcome opportunities for economic advantage^^^. When the Ecodesign 
Directive was implemented and widened the scope of the earlier Energy-Using Products 
Directive, it was viewed as opening up new business opportunities for industry as well 
as providing for further cost efficient energy savings.
The ‘Porter-Hypothesis’^^"^  asserts that innovation can, contrary to popular opinion, be 
good for business and that environmental regulation can lead to enhanced 
competitiveness and therefore economic growth. There are, though, limitations to this 
which Porter himself acknowledged. The environmental regulation must be good and 
enforceable -  in other words it must be strict and achieve good compliance avoiding the 
problems of free-riders. Good regulation is likely as discussed in chapter 3, to be one of 
a number of drivers in terms of market development and growth alongside other factors 
and policy instruments include research, education and so on. Evidence of the stimulus 
provided by good regulation is mixed^^  ^and it may well be relatively insignificant 
because the share of costs attributed to environmental impacts is small in the overall 
context of industrial costs. Employment may also be affected by environmental 
innovation in traditional economics models but, where the innovative change is towards 
a performance driven model of a circular economy, then employment is likely to be 
advanced by such a shift^^  ^provided that necessary subsidies are made towards 
education and training of the workforce. Environmental innovation in the workplace
Porter (n 412).
Gann et al (n 413).
Europa, Rapid Press Releases ‘More eco-friendly products for a low carbon future’ (Brussels 24 April
2009) http://europa.eu/rapid/pressReleasesAction.do?reference=lP/09/638 viewed 14/06/2010
Porter et al (n 412). See also Chapter 2 of this thesis.
Nicholas A. Ashford ‘Government and Environmental Innovation in Europe and North America’ in 
Mathias Weber & Jens Hemmelskamp, (eds.) (2005), Towards Environmental Innovation Systems 
(Springer:HeideIberg 2005) pp 159-174; Nicholas A Ashford, C. Ayers, R. Stone, Using Regulation to 
Change the Market for Innovation (1985) Harvard Environmental Law Review, 9(2), pp. 419-466; 
Strasser, K. Cleaner Technology, Pollution Prevention, and Environmental Regulation (1977) Fordham 
Environmental Law Journal 9(1), pp. 1-106; Gouldson, A., J. Murphy, Regulatory Realities - the 
Implementation and Impact of Industrial Environmental Regulation. (London, Earthscan, 1998).
Walter R. Stahel The Performance Economy (2"^ * ed., Palgrave Macmillan, 2010). See also 
Commission ‘Innovation for a sustainable Future - The Eco-innovation Action Plan (Eco-AP)’ 
(Communication) COM(2011) 899 final.
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can also lead to better quality working conditions in particular where workers are 
involved in the development of environmental change.
8.11 Sustainability as a core principle o f the codex: last word 
Sustainable development as established in the UNEP report, ‘Our Common Future’ 
rests on the conservation of natural resources and good stewardship of the environment 
so that current populations do not deplete the capital stocks of the planet. Agenda 21 
of the 1992 UNEP Declaration on Environment and Development at Rio di Janeiro 
advocated the development of sustainability i n d i c a t o r s . A  sustainable approach must 
underpin a law focussing on the whole life impacts of products with the internalisation 
of costs, the elimination of waste, and a self-sufficient resource-use system. The 
tripartite elements of the concept of sustainable development: techno-economic 
efficiency; environmental compatibility and social equity, will each benefit from the 
codex rerum in that it will generate new products which will enhance the environment 
by their decreasing reliance on virgin resources and the elimination of waste; will 
benefit the economy by creating innovative products which will rely on improved 
performance and also jobs to maintain this economic basis for the products; and society 
which will benefit from the shift in emphasis from a consumption model to one based 
on performance which holds quality of life as a fundamental tenet. Sustainability 
benchmarks would be established through a process of public and stakeholder 
participation in developing performance standards for products which would be 
primarily implemented through regulation. These would be subject to a review process 
to ensure continuous assessment and improvement. Nature conservation is an essential 
objective of the codex rerum since human beings depend ultimately on the ecosystem 
services provided by the environment for their survival and prosperity. The 
environmental health of human beings requires all elements of natural capital and the 
limitation of contamination in the environmental media -  clean air, water and soil are
 ^Michael Getzner and Thomas Ritt, Qualitative and Quantitative Employment Impacts of 
Environmental Innovations International Journal of Environmental Technology and Management 2004 , 
Vol. 4, No.4 pp. 375 -  399.
World Commission on Environment and Development (WCED), ‘Our Common Future’ (GUP 1987) 
(Bruntland Report).
United Nations Conference on Environment and Development (UNEP) Report A/CONF.151/26 (Vol. 
I) (1992) (Rio Declaration).
Roland Clift, Sarah Sim and Philip Sinclair, ‘Sustainable Consumption and Production: Quality, 
Luxury and Supply Chain Equity’ in IS Jawahir et al (eds) Treatise on Sustainability Science and 
Engineering (Springer 2013).
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imperatives. Products will be measured for their impacts on these environmental media 
and prevention of contamination will be an underpinning principle. But a fundamental 
part of the codex for products will also need to rest on the shift from the consumption 
societies which now represent the industrialised world. The material representation of 
wealth through possessions needs to be shifted in a fundamental way. Wealth 
generation instead of the generation of goods (i.e. the establishment of stock rather than 
reliance on material flows) needs to be perceived as part of a social goal. The codex 
rerum will play a role in this in that goods will no longer be thrown away at the end of 
their first life. Products will form a corpus of wealth and represent resources rather than 
consumables driving a subtle shift in the move away from a consumption society. The 
emphasis on society and the environment in the production of goods (and ultimately 
services) will drive a shift in the elevation of social goals such as human rights and the 
dignity of mankind above that of the goods themselves.
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